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Affidavit 


District of Columbia, ss-' 

Samuel Z. Gordon, being duly sworn, deposes and says: 

I am an attorney employed by the Office of Alien Property, 
Department of Justice, and I am one of the attorneys for the 
defendants herein. I am fully familiar with the matters here¬ 
inafter set forth and submit this affidavit in support of de¬ 
fendants’ motion for an order requiring plaintiff to produce 
and permit defendants to inspect and copy or photograph cer¬ 
tain documents. 

The documents of which discovery and inspection are sought 
are all correspondence, records and papers of the plaintiff and 
they should be in his possession, custody or control. Dis¬ 
covery of these documents is necessary to enable defendant 
adequately to prepare for trial. 

This suit is brought under Section 9 (a) of the Trading with 
the Enemy Act to recover certain properties vested by the 
Attorney General as successor to the Alien Property Custodian. 
The properties consist for the most part of shares of stock and 
bonds of domestic corporations of an estimated value of ap¬ 
proximately §1,000,000. 

Plaintiff alleges in his complaint that he was the rightful 
owner of the properties prior to vesting and that he is not 
an enemy or ally of enemy of the United States; that while 
he was a citizen of Germany he may have lost that citizen¬ 
ship by virtue of a Mexican naturalization proceeding; that 
he has been “since before” December 7, 1941, and still is a 
domiciliary and resident of Switzerland and that since that 
time he has not been a resident of or done business within 
enemy or enemy-occupied territory. 

Defendant has denied these allegations of the complaint. 
Furthermore, since it appears that prior to vesting most of 
the properties in suit were registered in the name of Cia Con¬ 
structor y Administradora. S. A. (a Mexican company), Egger 
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<fc Company (a domestic company) and Banco de Mexico, S. A. 
(a Mexican company) and these companies were not joined 
as parties to the action, defendant has pleaded the non-joinder 
of these companies as a defense. 

Apart from this defense, it appears that the ultimate issues 
in this case are whether plaintiff was the bona fide owner of 
the properties prior to vesting and whether plaintiff is eli¬ 
gible for a return under the Trading with the Enemy Act. 
Plaintiff would not be eligible if he is an enemy or ally of 
enemy within the meaning of the Trading with the Enemy 
Act or if he is “enemy tainted” within the meaning of the 
Supreme Court’s decision in Uebersee Finanz-Korporation v. 
Clark, 332 U. S. 4S0. Plaintiff’s status as an enemy depends 
on whether he was a resident or did business w'ithin enemy 
or enemy-occupied territory during the war and, very prob¬ 
ably, plaintiff would be deemed to be enemy tainted if he was 
controlled by or acted on behalf of enemies. 

The documents for which discovery is sought are relevant 
and material to the issues and subject matter involved in 
this case. It is reasonable to believe that the documents con¬ 
tain evidence or leads to the discovery of evidence on such 
questions as plaintiff’s residence and business activities in 
Switzerland, Germany or enemy-occupied territory, plaintiff’s 
citizenship status, the ownership of the properties in suit and 
plaintiff’s enemy taint. Defendants, of course, have no per¬ 
sonal knowledge of the facts on which the answers to these 
questions depend. In large measure, defendants’ proofs will 
depend on documentary evidence which must be furnished 
by plaintiff and defendants will be prejudiced if access to the 
documents is denied them. The requested documents are 
necessary to enable defendants properly to prepare for trial 
and. to assess the merits of plaintiff’s claims and contentions; 
they will also facilitate the proofs and progress at the trial. 

Samuel Z. Gordon. 

(S) Samuel Z. Gordon. 

Subscribed and sworn to before me this 24th day of 
November 1952. 
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Pretrial proceedings 
Statement of Nature of Case: 

This is an action under Section 9A of the Trading With The 
Enemy Act. Plaintiff at pre-trial concedes that he was a citi¬ 
zen of Germany during the w*ar period, and his allegations as 
to Mexican naturalization are no longer in the case. The basis 
for his claim is that although a citizen of Germany during this 
period, he was not an enemy as defined in section 2 of the Trad¬ 
ing "With The Enemy Act in that although a citizen of Germany, 
he was a resident of Switzerland during this period, and was 
not engaged in business in Germany or other enemy or enemy 
occupied territory during that period. 

Plaintiff claims that the defendant has vested certain of his 
property, some of which has been liquidated, and claims he is 
the rightful owner of said property or its proceeds. 

Defendants admit the vesting of the property and also admit 
the plaintiff has followed the procedure requisite for the in¬ 
stitution of this suit, but deny that he is not an enemy within 
the meaning of section 2. or otherwise, and also deny that plain¬ 
tiff is the rightful owner of the property. Defendants also 
claim that plaintiff has failed to join certain indispensable 
parties who prior to the vesting of the property were the regis¬ 
tered owners thereof. 

Stipulations: It is hereby stipulated and agreed by and be¬ 
tween the attorneys for the parties hereto as follows: (1) plain¬ 
tiff is and was at all relevant times a citizen of Germany; (2) 
Plaintiff is not and was not at all relevant times a citizen of 
Mexico; (3) Plaintiff will produce for defendants inspection 
within 30 days after the date of this stipulation any further 
documents which he is required to produce by the order of Feb. 
17, 1953, entered herein; (4) Plaintiff will produce for defend¬ 
ants inspection within 30 days after the date of this stipulation 
the documents he undertook at his deposition to produce, as 
enumerated in the letters of November 13, 1953, and February 
2, 1954 from the Department of Justice to George Eric Rosden, 
plaintiff’s counsel; (5) Plaintiff agrees that he was assessed and 
paid property taxes in Germany from 1939 thru 1944 on his 
property located in Germany; (6) Plaintiff agrees that he filed 
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income tax returns and was assessed and paid income taxes in 
Germany on his income in Germany from 1939 thru 1944. 

(S) David A. Pem, 

Pretrial Justice. 

Dated February 8, 1954. 

Remarks of Pretrial Justice for consideration of Trial Justice: 

***** 

Affidavit 

City of Washington, 

District of Columbia, ss: 

Samuel Z. Gordon, being duly sworn, deposes and says: 

I am a chief trial attorney in the Office of Alien Property, De¬ 
partment of Justice, and I am one of the attorneys for the de¬ 
fendants in the above-entitled action. I am fully familiar with 
the matters hereinafter set forth and submit this affidavit in 
opposition to plaintiff's motion for letters rogatory and for a 
stay of proceedings. 

This suit is brought under the Trading with the Enemy Act 
to recover property which had been vested in 1950 and 1951 by 
the defendant, the Attorney General of the United States, on 
his findings, inter alia, that plaintiff was an enemy by reason 
of his residence in Germany during the war. The complaint 
was served on or about June 5. 1952. and the answer on August 

1, 1952. From the inception of the suit plaintiff contended 
that he was a resident of Switzerland during the war while 
defendants contended he was a resident of German}'. This is 
probably the most important issue in the case since, if plaintiff 
resided in Germany, he was an enemy under the Act and, hence, 
would be barred from a judicial return of the vested property. 

In the first week of June 1953, the parties took oral depo¬ 
sitions in Germany of plaintiff himself and 4 other witnesses. 
This involved considerable expense to defendants since I 
journeyed from the United States at Government expense to 
attend the depositions. At plaintiff’s deposition taken on June 

2, 1953, in Munich, Germany, plaintiff testified that he left 
Germany in May 1939 to take up his residence in Switzerland 
and that he maintained his residence in Switzerland during the 
war. On cross examination, defendants sought to elicit infor- 
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mation which would contradict plaintiff's testimony as to his 
residence in Switzerland rather than Germany. 

The suit was scheduled for pre-trial on November 24, 1953. 
Plaintiff’s counsel stated he would be in Europe on that date as 
well as in December 1953 and requested a postponement of the 
pre-trial to which defendants consented. Pre-trial was. there¬ 
fore, not held on November 24, 1953. 

Pursuant to stipulation of the parties, on December 1, 1953. 
defendants took oral depositions in Munich, Germany, of 5 
witnesses who had been employed by plaintiff as domestics in 
his house at 27 Goethestrasse, Berlin. Germany. They testi¬ 
fied, and were subjected to cross-examination by plaintiff’s 
counsel, that plaintiff had lived and resided in his Berlin house 
from 1939 to the Spring of 1944. * * * 

The case was again set for pre-trial on January 27. 1954 but 
at plaintiff’s request, to which defendants consented, pre-trial 
was put over to February 8,1954. 

The suit was pre-tried before Judge David A. Pine on Febru¬ 
ary 8,1954. and the Judge indicated he would brook no delay in 
setting the case down for trial, although no trial date was then 
set by the pre-trial Judge. Thereafter, on February 25, 1954, 
defendants served notice on plaintiff for the taking of addi¬ 
tional oral depositions in Germany commencing March 22, 
1954. Plaintiff’s counsel, Mr. Rosden, informed me that he 
would prefer to have these depositions, as well as a number of 
others which he intended to take but had not as yet noticed, 
taken in April. I informed Mr. Rosden that this would be 
agreeable to defendants so long as the postponement did not 
conflict with the trial. 

The case was set for trial on March 10, 1954. On March 2, 
Mr. Rosden and I appeared before Chief Judge Laws. Mr. 
Rosden requested a continuance of the trial, to which defend¬ 
ants consented, to enable both sides to take the depositions in 
Germany which had already been noticed or which shortly 
would be noticed. 

The Chief Judge acceded to the request and set the case for 
trial on June 7, 1954. He stated he was granting a relatively 
long continuance to enable both sides to take the depositions 
which they had requested. The Chief Judge indicated strongly 


6 


he would look with disfavor on any further requests for con¬ 
tinuance of the trial. Thereafter, commencing April 22, 1954 
and ending on April 29, thirteen witnesses were examined by 
the parties on oral depositions held in Munich. Frankfurt and 
Berlin, Germany. 

From conversations which I had with Mr. Rosden from time 
to time prior to the taking of the last group of depositions in 
April, I understood that Mr. Rosden expected to bring the 
plaintiff, one Hans Schwarzer and probably 2 witnesses from 
Mexico, to testify at the trial, and that with the completion of 
the depositions in April, Mr. Rosden did not intend to take any 
additional depositions. I too gave Mr. Rosden to understand 
that on the completion of the depositions in April, defendants 
did not contemplate taking any additional depositions before 
trial on June 7. 

From the above, it is apparent that plaintiff and his counsel 
knew, at least since August 1, 1952, when defendants’ answer 
was served, that the question of whether plaintiff resided in 
Germany or Switzerland during the war was crucial in the 
case. It is also apparent that plaintiff and his counsel knew 
on December 1, 1953, when the depositions of the 5 domestic 
servants were taken, that their testimony seriously conflicted 
with and contradicted plaintiff’s own testimony and claim that 
he ceased to reside in Germany and took up his residence in 
Switzerland in May 1939. Yet plaintiff has delayed for ap¬ 
proximately 5y 2 months after December 1, 1953, before bring¬ 
ing his present motion to again postpone the trial and to take 
the testimony of eighteen additional witnesses scattered in 
Germany, Switzerland and Chile on the issue of plaintiff’s 
residence. On three separate occasions—in June and De¬ 
cember 1953 and in April 1954—and at considerable expense 
to the Government, the parties took oral depositions in Ger¬ 
many of numerous witnesses, twenty-three witnesses in all. 
Yet plaintiff did not then see fit to take the depositions of the 
eighteen witnesses he presently proposes to examine and only 
now, some 3 weeks before trial, he seeks to accomplish this. 

It will not suffice for plaintiff’s counsel to urge that the 
testimony of the witnesses taken in April revealed such a con¬ 
flict on the issue of residence as to necessitate his present 
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motion to examine eighteen additional witnesses. That con¬ 
flict was long present in the case. Moreover, plaintiff’s coun¬ 
sel is not wholly accruate in stating that in the depositions 
taken in April the testimony of two of plaintiff’s witnesses 
(Dr. Antonini and Professor Silla) is “in complete irreconcil¬ 
able contradiction” with the testimony of two of defendants’ 
witnesses (Mr. Ernst Hanauer and Miss Gertrud Dierschke) 
on the question of plaintiff’s residence. Mr. Hanauer testi¬ 
fied that plaintiff was absent from Berlin some two-three 
months a year during the war. Miss Dierschke estimated the 
time as some 3 months a year. Professor Silla testified that 
he saw plaintiff about twice a month in Switzerland from 
1939 to 1945. this, despite the fact that he served in the Swiss 
Army some 11S2 days during this period. Dr. Antonini stated 
he saw plaintiff some seven-nine times a year in Switzerland 
in 1942 and 1943. The “complete irreconcilable contradic¬ 
tion” may not be such at all (this is not to concede that plain¬ 
tiff’s witnesses did not lie or were not mistaken). And cer¬ 
tainly. the testimony which has already been taken does not 
warrant postponing the trial at this eleventh hour for the pur¬ 
pose of taking eighteen additional depositions thousands of 
miles away from the place of trial. 

The issue of plaintiff’s residence in Germany or Switzerland 
has been the single most important issue in the case since its 
commencement in June 1952. Defendant's submit that plain¬ 
tiff has been lacking in diligence in delaying all these years in 
seeking to adduce the testimony of the eighteen witnesses, and 
that for this reason, if no other, plaintiff’s motion should be 
denied. 

(S) Samuel Z. Gordon. 

Samuel Z. Gordon. 

Subscribed and sworn to before me this 24th day of May 
1954. 

* # * # # 


Affidavit 

Being first duly sworn, George Eric Rosden, attorney for 
plaintiff, deposes and says: 
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1. That affiant today received two cables from plaintiff, 
showing that plaintiff has not as yet received a visa to come to 
the United States from Switzerland for the trial in this cause; 

2. That affiant caused plaintiff to make immediate applica¬ 
tion for such visa when he saw’ him at Zuerich in April; and 
that a few days later, plaintiff told him that he had gone to the 
Consulate for this purpose but that he still would have to sub¬ 
mit some paper or papers; 


(S) G. E. Rosdex. 

Subscribed and sworn before me this first day of June ,1954. 

« * * « « 

Motion 

Filed June 3,1954. 

Defendants by their attorneys respectfully move the Court, 
pursuant to Rule 30 (b) of the Federal Rules of Civil Procedure, 
as follows: 

1. To quash plaintiff’s notice to take the deposition of the 
plaintiff on June 10. 1954, in Frankfurt, Germany, which 
motion was served on defendants on June 2, 1954, and 

2. To change the date for the taking of the deposition of 
Hans Schwarzer from June 10, 1954, to June 15. 1954. 

This motion is based on the proceedings heretofore had here¬ 
in, including Judge Schweinhaut’s ruling of May 27, 1954, 
denying plaintiff’s motion for the issuance of letters rogatory 
and for a stay of proceedings, the ruling of Chief Judge Laws 
of June 1, 1954, continuing trial from June 7 to June 16, 1954, 
on plaintiff’s motion for a continuance, and the affidavit of 
Samuel Z. Gordon sw’orn to on June 3,1954. annexed hereto as 
Exhibit A. 

t # t t # 


Affidavit 
Exhibit A 


District of Columbia, ss: 

Samuel Z. Gordon being duly sworn, deposes and says: 

I am a chief trial attorney in the Office of Alien Property. 
Department of Justice, and I have been handling this case 
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on behalf of defendants. This affidavit is submitted in support 
of defendants' motion to quash plaintiff's notice of the taking 
of his own deposition on June 10. 1954, and to change the 
date for the taking of the deposition of TIan~ Schwarzer. 

The trial of this action was set for March 10, 1954. On 
March 2, 1954, Chief Judge Laws granted a request to continue 
the trial to June 7. 1954. to enable both sides to take deposi¬ 
tions in Germany. These depositions were completed in April 
1954. 

In the latter part of May 1954 plaintiff moved for the issu¬ 
ance of letters rogatory to take depositions of 18 witnesses and 
for a stay of proceedings until the depositions were completed. 
Defendants objected to the motion (attention is respectfully 
invited to my affida\ it of May 24, 1954, on file with this Court, 
submitted in opposition to plaintiff's morion) and a hearing 
was had on May 27 before Judge Schweinhaut- sitting in pre¬ 
trial. The Judge denied the motion in its entirety on the 
ground of plaintiff’s lack of diligence. The trial, therefore, 
still remained set for June 7. 

In the morning of June 1. plaintiff's counsel, Mr. George 
Eric Rosden, telephoned me that plaintiff and his proposed 
witness. Hans Schwarzer, would be unable to appear at the 
trial because plaintiff, although he had had an application 
pending one month, had not yet secured a visa to come to this 
country from Switzerland and because Schwarzer was journey¬ 
ing from Brazil to Germany. On the same day, Mr. Rosden 
appeared before Chief Judge Laws to request a continuance 
of the trial for some 6 weeks to enable plaintiff and Schwarzer 
to appear at the trial and to testify. As a mattery of courtesy 
to Mr. Rosden and, although I had not yet been served with 
formal motion papers, I also appeared before the Chief Judge. 

The Chief Judge heard counsel for both sides. He ruled 
from the bench on June 1 that he would continue the trial 
to June 16; that as to Schwarzer plaintiff could notice his oral 
deposition in Germany prior to June 16 or he could bring the 
witness to the trial: that as to plaintiff, it appeared that he had 
been lackng in diligence in that he should have applied for 
a visa in time to assure his presence at the trial; and that 
if plaintiff is unable to appear at the trial on June 16 then. 
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pursuant to concession by defendants, plaintiff may use his 
own deposition taken on June 2, 1953, in Munich, Germany, 
to the extent permitted under the rules of evidence, any stipu¬ 
lation by the parties to the contrary notwithstanding. In all 
other respects, plaintiff’s motion for a continuance was denied. 

It is clear, from the ruling of Chief Judge Laws, that he was 
graining a continuance of the trial from June 7 to June 16 
for the limited purpose of affording plaintiff an opportunity 
to take the deposition of Schwarzer. No additional time was 
granted so that plaintiff could take his own deposition. Rather, 
the Judge made it ciear. that if plaintiff could not appear to 
testify at the trial on June 16. he would have to resort to his 
deposition which had previously been taken in Germany on 
June 2. 1953. to the extent that sucii deposition is admissible 
under the rules of evidence. In this connection, it should be 
observed that defendants made a very substantial concession 
to the plaintiff. For plaintiff's deposition had been taken in 
June 1953 pursuant to a stipulation of the parties of March 18, 
1953. under which plaintiff undertook to appear at the trial 
and which permitted plaintiff to use his deposition (if he were 
alive on the trial date) if, but only if, defendants had first 
adduced it in evidence, and even then only to clarify or explain 
those portions of the deposition which defendants might first 
adduce. I waived the stipulation on behalf of defendants so as 
not to deprive plaintiff of the benefit of his testimony in the 
event he could not appear at the trial and testify in his own 
behalf. 

Plaintiff’s motion to take other additional depositions was 
denied by Judge Schweinhaut on May 27. Chief Judge Laws 
granted him a nine-day continuance of the trial for the limited 
purpose of taking Schwarzer’s deposition should he be unable 
to come to the trial or. June 16. And plaintiff was to be further 
protected by permitting him to use his own deposition taken in 
June, 1953, in the event that he could not appear at the trial 
on June 16, 1954. 

It is respectfully submitted, therefore, that plaintiff’s notice 
to take his deposition on June 10,1954, at Frankfurt, Germany, 
should be quashed since it is contrary to Chief Judge Laws’ 
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ruling of June 1. It would seem too that it is contrary to the 
purpose and intent of Judge Schweinhaut's ruling of May 27. 


Motion 

Filed June 11. 1954. 

Defendants by their attorneys respectfully move the Court 
as follows: 

1. To modify this Court’s ruling of June 4, 1954 to provide 
that the trial of this action be reset for this term instead of 
on October 18. 1954, and to strike from said ruling of June 4 
all provisions thereof inconsistent with the setting of the trial 
for this term. 

2. In the alternative, to modify this Court’s ruling of June 4 
to provide that the deposition of plaintiff not be taken in 
advance of trial in Germany or any other place, or, if the 
deposition be permitted, that it be held in this District. 

This motion is based on all the proceedings heretofore had 
herein, including the rulings of Chief Judge Laws of June 1, 
and June 4, 1954, and on the affidavit of Samuel Z. Gordon 
sworn to on June 11, 1954, annexed hereto as Exhibit A. 


Affidavit 
Exhibit A 

District of Columbia, ss: 

Samuel Z. Gordon, being duly sworn, deposes and says: 

I am a chief trial attorney in the Office of Alien Property, 
Department of Justice, and I have been handling this case 
on behalf of defendants. This affidavit is submitted in sup¬ 
port of defendants’ motion for a modification of this Court’s 
ruling of June 4, 1954, continuing the trial and permitting the 
taking of certain depositions. 

This case was originally set for trial on March 10, 1954. 
On March 2, Chief Judge Laws granted a continuance of the 
trial to June 7, to enable both sides to take various depositions 
in Germany. These were completed in the last week of April 
1954. 
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The case was thus ready for trial on June 7. On June 1, 
counsel for the plaintiff requested a continuance of some six 
weeks on the grounds that plaintiff and his chief witness, Hans 
Schwarzer. would be unable to appear at the trial on June 7. 
Plaintiff’s counsel represented that plaintiff had applied for 
a visa in April to come from Switzerland to the United States 
but that the visa had not yet been granted: also that Schwarzer 
was enroute to Germany from Brazil for business reasons. 

On June 1, at a hearing before him. Chief Judge Laws con¬ 
tinued the trial to June 16 to enable plaintiff to take Schwarzer’s 
deposition in Germany. The Chief Judge was of the view that 
plaintiff had not been diligent in that he had failed to apply 
for a visa in sufficient time to insure his presence at the trial. 
The Court ruled pursuant to a concession by defendants, that 
if plaintiff did not appear at the trial on June 16. he could 
use his earlier deposition taken in June 1953 to the extent that 
it is admissible under the rules of evidence. 

On June 2. plaintiff served defendants with a notice for the 
taking of the depositions of both Schwarzer and plaintiff, the 
depositions to be taken on June 10. 1954 at Frankfurt. Ger¬ 
many. Defendants moved to quash the notice for the taking 
of plaintiff’s deposition and to enlarge the time for the taking 
of Schwarzer’s deposition to June 15. 

On June 4 a hearing was had on this motion before Chief 
Judge Laws. The Court stated that while he was still of the 
view that plaintiff had been lacking in diligence in the visa 
matter, he would not wish to deprive plaintiff of the oppor¬ 
tunity to adduce his testimony in advance of trial or to appear 
at the trial. Plaintiff’s counsel made no statement regarding 
the visa situation at the hearing on June 4 to supplement his 
statement of June 1. Accordingly, the Court ruled on June 4, 
inter alia, that the trial be continued to October 18; that plain¬ 
tiff could take his own deposition and that of Schwarzer on 
July 14 in Germany; and that any deposition taken by either 
side must be filed with the Court no later than September 14. 

Within a day or two after June 1,1 asked the State Depart¬ 
ment to ascertain the date when plaintiff applied for a visa, 
the type of visa applied for, and its status. The State Depart¬ 
ment informed me that it would have to cable to the United 
States Consulate at Zurich for this information. 
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On June 8, I was informed orally by the State Department 
that, pursuant to its inquiry, it had received a cable from the 
Zurich Consulate, dated June 4, to the effect that plaintiff had 
applied for a nonimmigrant visa on May 7 and that he had 
been advised that an appointment to receive the visa was avail¬ 
able to him on or after June 8. 

It is apparent, therefore, that plaintiff did not apply for 
a visa in April, as represented by him. but on May 7. It is 
also apparent that on or before June 4. plaintiff was advised 
by the United States Consulate at Zurich that his visa was 
available to him on or after June S. 

Defendants deem it necessary to call these matters to the 
attention of this Court since it is obvious that the Court was 
not informed in the hearings on June 1 and June 4 as to all 
the facts and circumstances concerning plaintiff’s visa. 

It now appears that plaintiff presently has. or can obtain 
at any time, a visa to come to this country. It is legally pos¬ 
sible for him. therefore, to appear at the trial if it were set 
for this term. Accordingly, defendants are requesting that the 
trial be set for this term rather than on October IS. 

In the alternative, if the trial remains set for October IS, 
defendants are requesting that plaintiff's deposition not be 
taken in advance of trial at all or, if such deposition is per¬ 
mitted, that the deposition be taken in this District rather 
than in Germany. It should be recalled that plaintiff’s depo¬ 
sition has already been taken in June 1953 in Germany and 
that defendants’ counsel of record travelled to Germany at 
Government expense to attend that deposition. Plaintiff now 
has a visa and can appear and testify at the trial on October 
18. By stipulation of the parties of March 18. 1953, plaintiff 
formally undertook to appear and testify at the trial. Thus, 
there would seem to be no reason for the taking of an addi¬ 
tional deposition of plaintiff in advance of trial. However, if 
such a deposition is permitted, then defendants believe it is 
unjust and a hardship on them to require that the deposition 
be taken in Germany. Defendants are not requesting plain¬ 
tiff’s additional deposition. Plaintiff is seeking it solely for his 
own benefit and convenience and because, apparently, he is 
not satisfied with his testimony taken in June 1953. If plain¬ 
tiff is to be permitted to take a further deposition of himself, 
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defendants submit that his deposition should be taken in this 
District. This will obviate the necessity of defendants’ coun¬ 
sel of record journeying to Germany with the concomitant 
expense to defendants. In addition, a deposition of plaintiff 
in this District is far more desirable than one in Germany 
since the deposition here will be governed by the procedures 
of this forum rather than those of Germany. For example, a 
ruling on questions can be readily obtained if the deposition 
is held in this District rather than in Germany. See Rule 30 
(d), Federal Rules of Civil Procedure. 

(S) Samuel Z. Gordon. 

Samuel Z. Gordon, 
Attorney for Defendants. 

Subscribed and sworn to before me this 11th day of June 
1954. 

***** 

Notice to take depositions 
To: Dallas S. Townsend, 

Assistant Attorney General, Director, Office of Alien 
Property, Department of Justice, Attorney for 
Defendants. 

Please take notice that pursuant to the Federal Rules of 
Civil Procedure and pursuant to a ruling in this cause by this 
Court, the Plaintiff in the above-entitled action will take the 
oral depositions of the following individuals at the times and 
places and before the officials hereinafter specified: Director 
Kurt Alles, AEG, Frankfurt, Germany; Bernardo F. Ampt of 
Villa Lina, Yiganello, Lugano, Switzerland; Mrs. Antonini, 
Via Cattaneo 1, Lugano, Switzerland; Mrs. G. Bossi, Via Monte 
Carmen S, Lugano, Switzerland; Mrs. M. Breibach, Clinic San 
Rocco, Lugano. Switzerland; Miss Brunhilde Brugnoli, Via 
Cattaneo 1, Lugano, Switzerland; Dr. Max Brumann, Bahn- 
hofstr. 21, Zuerich, Switzerland; Mrs. Maria Ceccarelli, Pen- 
sione Bellevue, Montagnola-Lugano, Switzerland; Dr. Henri 
Conod, Via Nassa 20, Lugano, Switzerland; Dr. Luigi Conti, 
Via Nassa 21, Lugano, Switzerland; Mrs. Gertrude Eliel, Via 
Casserina 3, Lugano, Switzerland; Mr. Emil Heckenbach, 
Berlin-Schoeneberg, Berchtesgadenerstr. 22-23, Germany; Dr. 
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G. Mez, Casa Ortensia, Ruvigliana, Lugano, Switzerland; Mrs. 
E. Mez, Casa Ortensia, Ruvigliana, Lugano, Switzerland; 
Arnoldo von Sprecher, Montagnola, Lugano, Switzerland; Mr. 
Tschanz, Director Credit Suisse, Lausanne; Mrs. Annemarie 
Londero, Aegertenstr. 65, Bern, Switzerland. 

The depositions shall be taken at the American Consulate 
Munich Germany, beginning July 16, 1954, at 10 a. m. until 
completed, while the deposition of Mr. Alles is to be taken at 
the American Consulate Frankfurt, Germany on July 22, 1954, 
at 10 a. m. and that of Mr. Heckenbach at the American Con¬ 
sulate Berlin on July 23,1954, at 10 a. m. the foregoing deposi¬ 
tions will be taken before a Consul General, Consul or Vice 
Consul of the United States and will continue from day to day 
until completed. You are invited to cross-examine. 

George Eric Rosden, 

George Eric Rosden, 

1025 Vermont Ave. ATF; Washington 5, D. C. 

Attorney for Plaintiff. 

Dated June 15,1954. 


Motion for continuance 

Filed February 2S, 1955. 

Comes now plaintiff by counsel and moves for continuance of 
the trial in this cause, as set for March 7,1955, to a date certain 
after April 1955 on the grounds that: 

A. Plaintiff is unable for reasons of health to cross the At¬ 
lantic prior to the month of May, and 

B. The trial will probably have to be continued in any case 
because the newly-served defendant Banco de Mexico is likely 
to defend. 

***** 

Medical certificate is attached hereto. 


414502—57 - 2 
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Translation 
Dr. Med. H. Stahel 

SPECIALIST FOR INTERNAL ILLNESSES, F. M. H. 

Zollikon, Dufourstrasse 58. Telephone: 24-97-30 

Zollikon , February 21, ’55. 

George Eric Rosden. Esq. 

Attorney at Law , 

102d Vermont Are. X. II’., Washington 5, D. C. 

MEDICAL CERTIFICATE 

Re: Mr. Otto Rusche. 1SS3. Zollikon 

Mr. Rusche has been under my treatment for years, apart 
from a grave illness of the esophagus, the patient has had 
pneumonia several times. The last time in August of 1954. 
In October 1954. Mr. Rusche had to travel to Washington in 
spite of the existence of a purulent bronchitis, which was 
possible only under the constant protection of penicillin. A 
renewed trip for a date in March or April 1955 would be con¬ 
nected with the very greatest risk for the health of the patient. 
The latest danger of pneumonia, the bad season as well as the 
high age of Mr. Rusche causes me to advise the patient 
urgently to abstain from the crossing. 

Very truly yours, 

(S) Dr. Stahel. 

* * * * * 


Order 

Plaintiff having been directed by this Court’s orders of 
February 17,1953, and February S. 1954, to produce the follow¬ 
ing documents for the inspection of defendants, the Attorney 
General and the Treasurer of the United States, and plaintiff 
not having complied with said orders, and it appearing to this 
Court that plaintiff has prevented their production to defend¬ 
ants and that said documents are necessary to defendants’ de¬ 
fense of this action, now therefore, on motion of said 
defendants, and after due deliberation, 
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It is hereby ordered that plaintiff produce and permit said 
defendants to inspect and copy or photograph the following 
documents: 

1. German passport Xo. II 6105/43a. issued by the Chief of 
Police. Berlin, on February 9. 1944. to plaintiff. 

2. Report form signed by plaintiff on May 25, 1944, report¬ 
ing his arrival in Switzerland to the German Consulate. 

3. Letter from plaintiff dated July 2S, 1946. to the Division 
for the Protection of German Interests with the Swiss Federal 
Political Department. 

4. Letter dated August 5. 1946. to plaintiff from the Division 
for the Protection of German Interests with the Swiss Federal 
Political Department. 

5. Passport Xo. 4600 issued to plaintiff. 

And it is further ordered that the production, inspection and 
copying hereinabove directed shall take place at the office of 
defendants’ attorney. Samuel Z. Gordon. Room 230. H. 0. L. C. 
Building. 1st and Indiana Ave. XW.. Washington 25, D. C.. 
or at such other place as may be agreed upon by the parties, 
on or before the 2d day of May 1955. 

Dated May 2,1955. 

(s) Daniel H. Thomas, 

United States District Judge. 

***** 

Stipulation pursuant to Rule 75 ( h) and ( n ), F. R. C. P. 

Filed August 31.1956. 

It is hereby stipulated and agreed by and between the at¬ 
torneys for plaintiff and defendants, pursuant to Rule 75 (h) 
and (n), Federal Rules of Civil Procedure, as follows: 

1. The depositions of the following witnesses noticed by 
defendants were read into evidence or, pursuant to agreement 
of counsel, were submitted to the trial judge to be considered 
as having been read into evidence: Elisabeth Korte, Emil 
Heckenbach, Minna Ueckert, Margarete Mueller, Alma Weh- 
renburg, Auguste Schulz, Else Ertl, Ernst Hanauer, Gertrud 
Dierschke, Kurt Olschewski, Heinz Remus, Ludwig Hacken- 
beck, Ernst Kammerer, Leopold Nippe, and Emma Roye. 
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2. The depositions of the plaintiff and of the following 
witnesses noticed by plaintiff were read into evidence or, pur¬ 
suant to agreement of counsel, were submitted to the trial 
judge to be considered as having been read into evidence: 
Willi Matthias, Gerhardt Hein, Erik Goldstein, Hannsludwig 
Geiger. Maria Luisa Geiger, Carlo Silla, Marco Antonini, Franz 
Ampt, Dr. Luigi Conti. Maria Accarelli. Kurt Alles, and Trude 
Eliel. 

3. Defendants objected at the trial to the admission in evi¬ 
dence of Plaintiff's Exhibits 1, 1A. 3, and 3A on the grounds 
they are hearsay and are not properly authenticated. The trial 
judge ruled that- said exhibits be admitted for what they are 
worth. 

4. Plaintiff's Exhibits 4 and 4A were, pursuant to a ruling 
by the trial judge, not received in evidence, but were marked 
for identification. 

5. Plaintiff's Exhibits 22, 22A, 23, 23A, 24. and 24A were, 
pursuant to a ruling by the trial judge, not received in evidence, 
but were marked for identification. 

6. Plaintiff's Exhibits S, SA, 9, and 9A were admitted into 
evidence over defendants’ objection that they should be ex¬ 
cluded because plaintiff had failed to produce them for inspec¬ 
tion prior to the deposition of Dr. Conti (who identified said 
exhibits) as directed by the order of February 17, 1953, for 
production and inspection of documents and by the pre-trial 
order of February S. 1954. 

7. Defendants’ Exhibits 1-116, inclusive, and IIS-178, in¬ 
clusive. were admitted into evidence. Defendants’ Exhibits 117 
and 117A were not admitted, but were marked for identification. 

8. Plaintiff's and defendants’ exhibits which were received 
in evidence at the trial or marked for identification at the trial 
were introduced at the trial (a) pursuant to deposition testi¬ 
mony which was read into evidence at the trial, or (b) pur¬ 
suant to the testimony of witnesses who testified at the trial, or 
(c) independently of (a) or (b). 

9. The transcripts of the testimony on depositions of the 
various witnesses should reflect rulings made by the trial judge 
on objections to the admissibility of certain parts of their testi¬ 
mony as follows: 
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Leopold Nippe. p. 64, lines 11, 12—strike out from 
“but I often heard’’ to “Switzerland.” 

Kurt Alles. p. 14. lines 1-3—strike out the first three 
lines, p. 14. lines 1.3-20—strike out from “I believe” to 
“trips”, p. 15, last line, to p. 16, lines 1 and 2—strike 
out from “I should also assume” to “Switzerland”, p. 
2$. lines 10,11—strike out from “1 only know” to “noth¬ 
ing". 

Gerhardt Hein. p. 174. last two lines and p. 175, first 
line—strike out from “In 1939” to “year”, p. 176. lines 
1S-20— strike out from “Not in that form” to “now”. 

Hanxslvdwig Geiger, p. 7, linos 1, 2—strike out 
from “He had” to “time’’, p. 7, lines 4. 5 —strike out 
from “that was known” to “eyes”, p. 7, last line — 
strike out from “and therefore” to “domicile”. 

Carlo Silla. p. 65. line 14—strike out from “on ac¬ 
count” to “Mrs. Rusche”. p. 65. lines 20-22— strike 
out from “Because at that” to “live”. 

Carlo Silla. p. 68. lines 6, 7—strike out from “Hav¬ 
ing this” to “Switzerland”, p. SO. line 14. to p. SI. line 
14—strike out all this material from “Professor Silla” to 
“Xo further questions”. 

Dr. Marco Antonixi. p. 157. lines 7, S—strike out 
from “Residence permit” to “this permit”, p. 159. lines 
10. 11—strike out from “but I assumed” to “et cetera”. 

Franz A.mpt. p. 5. last two lines—strike out from “he 
was” to “Lugano 

Elisabeth Korte. p. 13, lines 19-20—strike out from 
“but I knew” to “house”. 

Leopold Nippe. p. 55, last line — strike out all last 
line. 

Dated August 30. 1956. 


# 
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Defendants Exhibit No. 30 
[Translation] 

Page 1 

Bundesrepublik Deutschland 
(German Federal Republic) 

fee: 6.30 

Seal of the 
German Federal 
Republic 

PASSPORT 
No. 3135/51 

Name of the Passport Owner 
/written in/ Otto Rusche 
Citizenship 
German 


No. 1123899 

This Passport contains 40 pages 


Page 2 

In center of upper section, photograph of the passport owner. 
Below it, under caption “Unterschrift des Passinhabers (Sig¬ 
nature of the Pa^port Owner)’’ (Sgd) Otto Rusche. 

Seal of the Consulate 
General of the German 
Federal Republic in Zuerich 
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It is hereby certified that the holder (owner) is the person 
who is shown in the above photograph, and that the signature 
below it has been executed in his own hand. 

Zurich, July 25, 1951. 

Gexeralkoxsulat der Buxdesrepublik. 
Deutschlaxd Passtelle, 

(Consulate General of the German Federal 

Republic Passport Office.) 

(Sgd.) illegible. 

Seal of the Consulate 
General of the German 
Federal Republic, in Zuerich 


Xo. 1123S99 


***** 

Defendants' Exhibit No. 3Jf 
[Translation] 

The Reich Mixister of Ecoxomics 
V Dev. 4/230S/41 

Please quote above file number and subject-matter in all 
further correspondence. 

43 Behrexstrasse, Berlix W S, 

February 10, 19J+1. 

Director Otto Rusche, 

27 Goethe Str. Berlin-Zehlendorf. 

Pursuant to § 95 of the Foreign Exchange Control Law of 
December 12, 193S. and in agreement with the Reichsbank 
Directorate, I herewith exempt you. with respect to vour share 
in the capital of the firm of Enrique Schondube S. M. C. P. 
in Mexico—total value in August 1938 approximately 
$615,000.00—and the proceeds from said share, from those 
restrictions to which you are subject by reason of your resi¬ 
dence in Germany. You are accordingly exempted in par¬ 
ticular. from the duty to offer for conversion the assets defined 
in § 46 of the Foreign Exchange Control Law and you may 
dispose of these exempted foreign assets outside Germany. The 
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dutv to give information in accordance with § 8 of the Foreign 

V o 

Exchange Control Law is not affected thereby. If assets form¬ 
ing part of the property located abroad are transferred to Ger¬ 
many. they must be offered to the Reichsbank pursuant to the 
provisions of £ 49 of the Foreign Exchange Control Law, and 
are then subject to the same restrictions as the property of a 
resident of Germany. 

The purchase of any assets in Germany may not be financed 
with the aid of the foro’gii property except with a license from 
the Foreign Exchange Control Office. Berlin. 

The importation of merchandise may not be financed with 
the aid of the foreign property or the income therefrom unless, 
in accordance with instructions given by me. a license has been 
issued by the Reich offices having control over the merchandise 
to be imported. 

For the rest, the same basic rules apply to you as apply 
to other persons residing in Germany. In particular, pay¬ 
ments in reichsmarks may be made to you in Germany without 
a license and you may freely dispose of reichsmark assets 
located in Germany. 

[page 2 of the original:] 

You are not permitted to make use of the free quota for pay¬ 
ments from your German property nor to use registered mark 
credit balances. 

This arrangement shall be valid only so long as you main¬ 
tain vour residence in Germanv exclusively, but not. however, 
after December 31. 1942. The right to renew this exemption 
as well as the right to revoke it in whole or in part, should you 
violate the intent or purpose of the present arrangement, is 
herewith reserved. The present order of exemptoin must be 
returned on your own initiative to the Foreign Exchange Con¬ 
trol Office of Berlin when it has expired or if it has become 
ineffective for other reasons. 

ISSUE OF BORDER CERTIFICATES 


For the foreign exchange which you bring in when you enter 
German territory and which you need upon crossing the border 
again you may, upon presenting this order, obtain a border 
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certificate for the period of a maximum of 3 months (Directive 
II, 46d, Circular Decree 166/37, 56/39). If part of the foreign 
exchange brought in remains in Germany for more than 3 
months it must be surrendered to the Reichsbank immediately. 

By order: 

sig. Throw ski. 

Certified: 

[seal:] Reich Ministry of Economy. 

Defendant's Exhibit No. 35 

April 28, 1953. 

Mr. George Eric Rosden, 

1025 Vermont Avenue, N. W., 

Washington, D. C. 

Re: Rusche v. Brownell 

Dear Mr. Rosden : 

We are returning by special messenger the second batch of 
documents which you have produced pursuant to Judge 
Keech’s discovery order. We request that you please have 
these documents, as well as the first set of documents which 
you produced pursuant to the discovery order, available at the 
deposition of Mr. Rusche scheduled for May 25, 1953. 

Upon examining both sets of documents we find that they 
are not complete in the sense that the discovery order calls 
for many additional documents which have not yet been pro¬ 
duced. For example, and we are not in any way trying to be 
exhaustive, the order calls for applications for Heimatscheins 
(certificates of origin), applications for permis de sejour and 
applications for denazification. Yet none or almost none of 
these has been produced. So, too, very few documents have 
been produced relating to Mr. Rusche’s activities as a director 
of AEG. Furthermore, Mr. Rusche’s German tax returns for 
1941, 1943, 1944 and 1945 have not been produced; also some 
of the documents which were submitted refer to a decision by 
the German Devisenstelle of February 10, 1941 (V Dev. 
4/2308/41) and to a decision of February 6, 1942 by the Swiss 
Federal Police relating to Mr. Rusche’s alleged residence— 
these documents, however, have not been submitted. There 
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are wide gaps and deficiencies in the production and we must 
insist that, there be full compliance with Judge Keech’s 
discovery order. 

We trust we shall have your cooperation in this matter. 
Sincerely yours. 


Paul V. Myron, 

Deputy Director, Office of Alien Property, 
By (S) James D. Hill, 

James D. Hill, 

Chief, Litigation Branch. 


Defendants' Exhibit Xo. 37 
[Translation] 

Berlin W S. October 20, 1942 


BEHREXSTRASSE 4 3 

Telephone: Local calls Xo. 164351. Long distance calls 
Xo. 164121. 

The Reich Minister of Economics 
V Dev. 4/32 130/42 

Please refer to the above file number and the subject in your 
letters. 

Mr. Otto Rusche, 

Berlin-Zehlendorf, Goethestrasse 27. 

I herewith extend the validity of the exemption of your for¬ 
eign property from the foreign exchange control regulations, 
as granted by my order of February 10, 1941—V Dev. 4/2308/ 
41. for the period ending December 31. 1944. 

By order: 

signed Meck. 

Certified: 

Defendant's Exhibit Xo. 93 
Power of Attorney 

Know all men by these presents. That I, Otto Rusche of 
Zollikon Zurich, Switzerland, have made, constituted and ap¬ 
pointed and by these presents do make, constitute and appoint 
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George Eric Rosden. attorney-at-law of Washington, D. C., 
my true and lawful attorney, for me in my name, place and 
stead to do all acts and things for the purpose of obtaining re¬ 
turn of all of my property or interests, present or future, actual 
or beneficial, in the United States of America which is vested or 
blocked by the Office of Alien Property or its predecessor or 
by any other United States Government Agency, giving and 
granting to my said attorney full power to do and perform 
every act and thing whatsoever requisite or necessary to be 
done in and about the premises, as fully and to all intents and 
purposes as I might or could do if personally present at the 
doing thereof, including the receipt of moneys, checks and 
other values, the endorsing and cashing of checks and giving 
of receipts and acquittances, to pay expenses incident to the 
recovery including attorneys’ fees, but otherwise this power is 
limited to acts of preservation and protection of the said prop¬ 
erty interests, and it is stated furthermore that this power does 
not contain any provisions purporting to give authority to 
dispose of any property, with full power of substitution and 
revocation, hereby ratifying and confirming all that my said 
attorney or his substitute may or shall lawfully do or cause to 
be done by virtue hereof. 

In witness whereof, I have hereunto set my hand and seal 
this fourth day of January 1951. 

Otto Ruse he. 

Subscribed and sworn to before me this fourth day of January 
1951. 

# * * * # 

FORM APC-1A 
September 1947 

Defendants’ Exhibit No. 94 
United States of America Department of Justice 

OFFICE OF ALIEN PROPERTY 

Notice of claim for return of 'property 

♦ # # # » 

1. (a) Claimant’s name: Rusche, Otto. 

(b) Address: Zollikerstr. 12, Zollikon B. Zuerich. 
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(c) Has claimant filed any other form claiming the same 

property? Yes-. No: X. 

If yes, give date on which claim was filed, and claim 
number (if known). 

2. (a) Claimant’s agent (if any): George Eric Rosden. 

(b) Agent’s address: 1025 Vermont Ave. NW., Washing¬ 
ton, D. C. 

(c) Is agent authorized to receive payment of money or 
delivery of property, if returned? 

Yes: X. No-. If yes. an original power of at¬ 

torney must be attached. 

3. Fees for prosecuting this claim: ten per centum. 

4. Value of property claimed: SI.000,000.00. 

5. Payments for material or services supplied, or patents 

licensed, to or for the United States Government. 

6. Vesting order by which the Alien Property Custodian or 
Attorney General acquired the property (if known) No. 
14640. 146S5, 14S6S; 1S503 and any other Vesting-Order 
promulgated against claimant. 

7. Identification of property claimed: Shares in various U. S. 
enterprises, held by Constructor y Administradora S. A., 
Mexico City, and shares and bonds and proceeds thereof 
held by the claimant himself. 

8. Are claimant’s rights in the property subject to any con¬ 
dition or encumbrance? 

Yes-. No: X. (If yes. explain in a supplement.) 

9. Characterize!■on of claimant. —Answer this item by filling 
out schedule 9A or 9B. If the claim is filed by an indi¬ 
vidual. fill out schedule 9A, describing him. If the claim 
is filed by a group of individuals (such as co-owmers or 
partners), fill out a separate schedule 9A for each member 
of the group. If the claimant is a corporation or associa¬ 
tion, fill out schedule 9B. 

10. Owner of property on vesting date.— 

(a) Give the vesting date: Summer 1950. (This means 
the date when the Alien Property Custodian or the 
Attorney General took over the property which you 
are now claiming. If you do not know that date, 
use the approximate date on which your property was 
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taken, followed by the word “approximately.” If 
you do not know even the approximate date, write 
“December 7. 1941,” and use this as the vesting date 
in answering questions in this item and in item 11.) 
(b) Check the one of the following statements which ap¬ 
plies to your claim: 

X (1) The claimant was the beneficial owner of 
the property on the vesting date. 

- (2) The claimant is the legal representative 

or successor of an individual who owned 
the property on the vesting date. 

- (3) The claimant is the legal representative or 

successor of a corporation which owned the 
property on the vesting date. 

(If you checked number (1) above, do not use sched¬ 
ules 10A or 10B, but go directly to item 11. If you 
checked number (2) above, fill out schedule 10A. If 
you checked number (3) above, fill out schedule 10B.) 
« # « # « 

12. Other relevant information.—If there are any other facts 
which you deem relevant, write them on a separate sheet 
of paper under the heading “Supplement to item 12.” 
You may also attach copies of any documents not previ¬ 
ously referred to, and mark them in the same way. 

13. Affidavit .—The undersigned makes the following declara¬ 
tion under the penalties of perjury and false swearing: 

(a) Check the one of the following statements which ap¬ 
plies, and strike out the others: 

-(1) I am the claimant named in item 1. 

X (2) I am the claimant’s agent, authorized by the 
attached power of attorney. 

-(3) I am an officer of the claimant corporation, 

holding the position of... 

(b) The facts set forth in the foregoing form and in all 
attached supplements and schedules are true, and all 
attached documents are true copies of the originals, 
to the best of my knowledge and belief. 
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(c) I have no knowledge of any fact called for by the fore¬ 
going form, schedules, and instructions which is not 
fully set forth. 

(d) To the best of my knowledge and belief, the property 
claimed was not at any time after September 1, 1939, 
held or used pursuant to any arrangement to conceal 
any interest of an enemy of the United States. 

Signature: George Eric Rosden 
Name of signer: George Eric Rosden. 

(Please print or typewrite) 

14. Notarization .—The foregoing declaration was subscribed 
and sworn to (or affirmed) before me this 27th day of 
September 1951. 

[seal] Herta I. Brown 

(Official title) 

Notary Public. 


Form APC-1A—Schedule 9A 

Schedule 9A 

(Supplementing Form APC-1A Item 9) 


CHARACTERIZATION OF INDIVIDUAL CLAIMANT 


(a) 

(b) 

(c) 

(d) 


Name: Otto Rusche. 

Date of birth: 1 February 1883. 

(Day) (Month) (Year) 

Place of birth: Schleibnitz near Magdeburg Germany. 

(City) (State. Province, etc.) (Country) 

If claimant has been outside the United States (includ¬ 
ing its Territories and possessions) at any time since De¬ 
cember 7,1941, give the name of each country in which he 
was present, and the principal address at which he stayed 
in that country, as follows: 

Country: Switzerland from 1939 to now. 


(Day) (Month) (Year)(Day)(Month)(Year) 

Address: Lugano (first) then Zurich. 

Country. from.to. 


(Day) (Month)( Ycar)(Day) (Month)( Year) 


Address. 

(If claimant has been present in enemy or enemy occupied 
territory since December 7. 1941, explain fully the reasons 


i 
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for such presence.) (If more space is needed, use a 
supplement.) 

(e) Has the claimant transacted any business since December 
7, 1941, personally or by agent, in Germany, Japan, Hun¬ 
gary. Rumania, or Bulgaria? Yes: .... No: X. (If 
yes explain fully in a supplement.) 

If a citizen of Italy, set forth in the supplement whether 
any such transactions occurred after September 8. 1943, 
and describe them fully. 

If the claimant has ever been a citizen of Germany, Japan, 
Hungary, Rumania, or Bulgaria, answer also the following 
question (other persons do not answer): 

Has the claimant transacted any business since December 7, 
1941, personally or by agent, in territory occupied by any 
of these nations? Yes: .... No: X (If yes, explain 
fully in a supplement.) 

(f) Claimant’s present citizenship (Name of country). Prob¬ 
ably stateless. (If claimant has no citizenship, write 
“stateless”.) 

Explain below how your citizenship was acquired—by 
birth, marriage, naturalization, etc., and give the date. 
Naturalized citizens should give the number of their na¬ 
turalization papers. Stateless persons should cite the 
official act by which they were deprived of citizenship, and 
supply a copy if possible. Was German by birth. Prob¬ 
ably lost German citizenship by his Mexican naturaliza¬ 
tion on August 19, 1919. 

If the date given above is after December 7, 1941, explain 
below how your prior citizenship status was acquired: 


(g) Do you claim to be affected by the provisions relating to 
enemy oppression? (See subdivisions (C) and (D) of sec¬ 
tion 32 (a) (2) of the Trading with the Enemy Act.) 

Yes- No: X. (If yes explain fully in a supplement 

and state precisely when, where, and how you were de¬ 
prived of liberty, property or rights of citizenship. Give 
the citation of the laws, decrees, or regulations involved 
and supply copies of any relevant official document in 
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which your name appears, or explain why you cannot 
obtain them.) 

Descriptive List of Defendant’s Trial Exhibits 

Exhibit .Vo. Description 

1. Report to German Police, Dec. 14, 1944, that Rusche 

moves to Switzerland. 

2. Certificate by H. Geiger, June 10,1950, that Rusche loaned 

him 40.000 Reichsmarks in December 1944. 

3. Letter of H. Geiger to Denazification Court dated August 

29, 1950, transmitting his statement (Def. Ex. 4). 

4. Statement of H. Geiger to Denazification Court dated 

August 29, 1950 that Rusche left Berlin for Switzerland 
as an exile in 1944. 

5. Letter March 22, 194S from Hans Schwittlinsky to Ger¬ 

man Tax Office that Rusche was in Switzerland since 
1944. 

6. Letter June 14, 1948 from Schwittlinsky to German Tax 

Office that Rusche was in Switzerland since March 
1944. 

7. Letter of June 10, 1940 pertaining to Rusche’s purchase 

of 21 Ahomallee, Berlin, on Sept. 29,1939. 

8. Contract of employment between Rusche and AEG dated 

April 8,1937. 

9. Amendment of December 10, 1941 to Rusche’s contract 

of employment. 

10. Letter April 24,1951 AEG to Rusche re his pension. 

11. Letter November 15,1951 AEG to Rusche re his pension. 

12. Letter May 11, 1951 Rusche to AEG, re his pension. 

13. Letter June 11,1951 AEG to Rusche re his pension. 

14. Business report of AEG for business year ended Septem¬ 

ber 30,1943. 

15. Letter from Oberschmidt to Fluegge dated Oct. 2, 1947 

re receipt of money in 1944. 

16. Cable in code of April 10, 1941 from Rusche in Berlin to 

Perissi in New York. 

17. Cable in code of June 19, 1941 from Perissi in New York 

to Rusche in Berlin. 

18. Letter from Cia Constructor (Oberschmidt) to Perissi, 

June 26,1941, that Cia, not Rusche, owns the securities. 
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Exhibit Xo. Description 

19. November 15,1939 minutes of meeting of the Supervisory 
Board of AEG; Rusche discusses his trip to Russia and 
possibilities of exports there. 

20-29 inclusive. Minutes of meetings of Supervisory Board 
of AEG from February 8. 1940 through April 1, 1944, 
(10 meetings), showing Rusche’s attendance at each 
meeting. AEG was 99% converted to war w T ork by 
February 27, 1941 (Ex. 22). 

30. Rusche’s German passport dated July 25, 1951. 

31. Rusche's Swiss identification pass dated January 23, 1951 

for foreigners with permit of permanent residence. 

32. Letter of October 1, 1943 from AEG to Rusche transmit¬ 

ting his German labor pass. 

33. Declaration of December 3, 1941 by Rusche requesting 

AEG to set aside part of his salary for an iron savings 
account in Berlin. 

34. Letter of February 10, 1941 from the Reich Minister of 

Economics to Rusche exempting his non-German prop¬ 
erty from the foreign exchange regulations so long as 
he maintains his residence exclusively in Germany. 

35. Letter dated April 28, 1953 from Office of Alien Property 

to plaintiffs counsel calling for production of certain 
documents. 

36. Letter from the German foreign exchange control office 

dated February 18, 1941 to Rusche transmitting letter 
of Feb. 10,1941 (Defs. Ex. 34). 

37. Letter of Oct. 20, 1942 from the Reich Minister of Eco¬ 

nomics to Rusche extending the validity of the Feb. 
10, 1941 exemption until December 31, 1944. 

38. Letter of Jan. 11, 1945 from the foreign exchange control 

office to Rusche rescinding his exemption. 

39. Letter of Jan. 20, 1945 from Schwarzer to the foreign 

exchange control office stating that Rusche is in 
Switzerland. 

40. Letter of Jan. 20,1945 from Schw-arzer to Reich Minister 

of Economics stating that Rusche is in Switzerland. 

41. German income tax assessment for 1942. 

42. German income tax return for 1942. 
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43. Notice of German income tax assessment for 1938. 

44. German income tax return for 1938. 

45. German income tax return for 1939. 

46. German property tax return for 1939. 

47. German income tax assessment for 1939. 

48. Wage slip for 1939. 

49. German income tax return for 1940. 

50. German income tax assessment for 1940. 

51. German income tax assessment for 1941. 

52. German property tax assessment Sept. 3, 1940. 

53. Wage slip for 1940. 

54. German income tax assessment for 1943. 

55. Statement of March 11, 1953 re Rusche’s German taxes. 

56. Letter from German tax office to Rusche, September 21, 

1951 re German taxes. 

57. Letter December 15, 1941 to AEG with covering memo¬ 

randum of January 5, 1942 to Rusche. 

58. Statement of May 20, 1942 concerning AEG’s unfilled 

Russian orders totalling more than 51 million Reichs¬ 
marks as of June 22, 1941 (handwritten comments and 
initialled by Rusche). 

59. Memo from Rachel of AEG April IS, 1941 copy to Rusche 

re the Zonguldak plant (initialled by Rusche). 

60. Memo to Rachel from Rusche April 24, 1941 re the Zong¬ 

uldak plant (Turkey). 

61. Letter February 25, 1941 from the AEG Overseas Dept. 

to the Foreign Office, USSR Section. 

62. Letter October 14, 1940 from the AEG Union (Vienna) 

to AEG Overseas Dept, re shortening of delivery dates 
for Russian orders (initialed by Rusche). 

63. Silla’s statement on how many days he spent in the Swiss 

military service from 1939 to 1945. 

64. Declaration June 22, 1950 by Antonini that Rusche left 

Germany definitely in 1944. 

65. Medical certificate by Dr. Conti dated November 20,1941 

regarding the necessity for one of Rusche’s daughters 
to be present with Mrs. Rusche in Switzerland. 
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66. Report by Oberschmidt of May 2, 1944 to the Mexican 

government that Cia owned all of the securities. 

67. Letter of June 5, 1945 from Rusche to American Electric 

Securities Corp. asking about Perissi. 

68. Letter of January 9, 1947 from Rusche to American Elec¬ 

tric Securities Corp., in which Rusche refers to himself 
as a “former enemy” and as one of the “axis people.” 

69. AEG memo of April 17, 1941 re Russian orders which are 

now to be classified as “strategically important” and to 
be given Armed Forces priorities “S” and “SS” (ini¬ 
tialled by Rusche). 

70. Memo from Rusche of February 3, 1941 re Russian orders 

which are now to be given “S” priorities. 

71. Letter from Otto Wolff to AEG dated February 2, 1942 

re payments for generators (initialled by Rusche). 

72. Statement dated August 3, 1942 re status of AEG’s Rus¬ 

sian unfilled orders as of June 22, 1941 (initialled by 
Rusche). 

73. Articles and by-laws of the AEG 1939. 

74. Amendments of 1942 and 1943 to the articles and by-laws 

of AEG. 

75. Record July 19,1943 of the incorporation of AEG Ukraine 

Electrizitaets Gesellschaft G. m. b. H., listing as a 
director. 

76. General Power of Attorney from Rusche to Emil Hecken- 

back, December 6, 1950, to handle all of Rusche’s busi¬ 
ness in Germany. 

77. Employment Record Book of Minna Ueckert. 

78. Letter to Ueckert from the Chief of the Labor Office, Ber¬ 

lin, December 5, 1941 re Rusche’s complaint about 
Ueckert’s quitting her employment as one of his do¬ 
mestic servants. 

79. Employment Record Book of Auguste Schulz. 

80. Testimonial letter of Rusche for Else Ertl, Berlin, March 

31, 1944, that Ertl is leaving his employ, “because my 
household is being dissolved.” 

81. Undated letter from Rusche to the Bavarian Minister of 

State for Special Tasks in connection with Rusche’s 
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denazification. (This letter is to be compared with De¬ 
fendants' ex. S3). 

82. Letter of July 25, 1950 from Public Prosecutor to Rusche 
re Service of Indictment and indictment in connection 
with Rusche’s denazification. 

53. Photostat of original letter of July 10, 1950 from Rusche 

to Bavarian Minister of State for Special Tasks (re 
denazification) stating that Rusche left Germany “in 
the Spring of 1944.” 

54. Certified copy of the file “Denazification Proceeding 

against Rusche” containing admissions by Rusche, Gei¬ 
ger. Antonini and Hechenbach that Rusche did not 
leave Germany until 1944. 

55. Certificate of origin (“Heimatschein”) October 26, 1951 

issued to Rusche by the Chief of Police, Berlin, stating 
that Rusche is a German national. 

56. Certified copy of certificate of origin (“Heimatschein”) of 

June 15, 1944 issued to Rusche by the Chief of Police, 
Berlin, and Rusche’s application of Sept. 6, 1951 for 
another certificate of origin in which Rusche admits he 
resided at 27 Goethestrasse, Berlin from 1935 to 1944 
and that his only previous certificate of origin was that 
issued to him in June 1944. 

57. Letter of Oct. 9,1944 from Rusche in Lugano, Switzerland, 

to Hans Schwarzer in Berlin, stating that the Swiss au¬ 
thorities require a certificate of origin, certificate of good 
character and excerpt from the German penal register 
in order for him to stay in Switzerland. 

88. Certified copy of plaintiff’s registration card with the Ger¬ 

man Police in Berlin showing he was registered as re¬ 
siding at 27 Goethestrasse from Feb. 18, 1931 to Dec. 
12, 1944. 

89. Certified copy of letter of Sept. 25, 1950 from Rusche’s 

attorney, Hans Schwittlinskv, to the City Council of 
Berlin, Legal Department, Restitution Office, in which 
he states that Rusche bought 21 Ahornallee in Berlin in 
Sept. 1939 to build a villa there for himself. 

90. Certified copy of plaintiff’s contract of purchase of 21 

Ahornallee, Berlin, on Sept. 29, 1939. 
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91. Certified copy of letter of Aug. 16, 1948 to the Office of 

War Damage & Occupation Costs from Rusche’s at¬ 
torney. Hans Schwittlinsky, in which he states that 
Rusche “moved his residence to Switzerland in the 
spring of 1944.” 

92. Certificate of good conduct issued by the Berlin police to 

Rusche January 27, 1945. 

93. Power of attorney to George Eric Rosden from Rusche 

dated January 4, 1951 authorizing him to represent 
Rusche in connection with his claim for a return of the 
vested property. 

94. Notice of claim Sept. 27, 1951 for return of vested 

property filed by George Eric Rosden on behalf of 
Rusche with the United States Office of Alien Property. 
Rosden states Rusche was not even present in Germany 
from 1939-44 but was in Switzerland. 

95. Bill from Clinic Sanrocco, Lugano, for Mr. and Mrs. 

Rusche for period Jan. 1, 1941 to Jan. 7, 1941 (room 
No. 103). 

96. Bill from Clinic Sanrocco, Lugano, for Mr. Rusche, for 

period Nov. 16, 1941 to Nov. 20, 1941 (room No. 103). 

97. Bill from Clinic Sanrocco, Lugano, for Mr. and Mrs. 

Rusche for period Dec. 22, 1941 to Dec. 31, 1941 (room 
No. 102) contains charges for Dr. Conti’s fees. 

98. Letter June 9, 1949 from Harold Lee, Chief. Overseas 

Branch, U. S. Office of Alien Property, to Rusche re¬ 
questing answers to questionnaire on Rusche's activi¬ 
ties during the war and his ownership of property in 
the United States. 

99. Letter of August 24. 1949 from Rusche to the Office of 

Alien Property. Overseas Branch purportedly answer¬ 
ing the questionnaire in Defendants' ex. 9S. 

100. Application, May 1. 1942. with the Commercial Register 

of the Canton of Glarus. Switzerland, for registration 
of the firm Bau-und-Verwaltung A. G. in which Rusche 
admits he resides at 27 Goethestrasse. Berlin. 

101. Publication. May 1, 1942, of the establishment of the 

firm Bau-und-Verwaltung A. G. in the official Swiss 
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gazette in which Rusche is listed as a German national 
“in Berlin”. 

102. Account maintained by Otto Rusche in a German bank 

showing his purchases and sales of Germany Treasury 
bonds from 1942 to 1944. 

103. Bank statement from the Germany Sudamerikanische 

Bank showing Rusche’s account (Xo. 7375) with the 
bank in 1944. 

104. Dec. 31, 1949 bank statement for Rusche covering period 

from January 1945 to December 1949 in the German 
Sudamerikanische Bank with notation that Rusche is 
“since the beginning of 1944 abroad”. 

105. Passport Xo. 116105743a issued to Rusche on Feb. 9, 1944 

by the Prussian State Police listing his residence as 
Berlin. 

106. Letter July 2S, 1946 from Rusche to the Swiss Federal 

Political Office Representation of German interests in 
which he asks for a renewal of his German passport 
Xo. 4600 (see Defendants’ ex. 164). 

107. Rusche’s wage slip for the calendar year 1942. 

108. Letter from Rusche of March 18, 1944 to the German 

Internal Revenue Office of Berlin transmitting his 1943 
income tax return and closing with “Heil Hitler”. 

109. Certified copies of Rusche’s German income tax returns 

for 1943, 1944 and other documents in his tax file. 

110. German property tax return, Feb. 14,1940 filed by Rusche. 

111. Swiss residence permit dated Apr. 14, 1944, granted to 

Rusche by the Canton of Tessin, Switzerland, for pur¬ 
poses of recreation and reasons of health (expires Sept. 
20,1944). 

112. Swiss residence permit dated Oct. 4. 1944 granted to 

Rusche by the Canton of Tessin, Switzerland, for pur¬ 
poses of recreation and reasons of health (expires Mar. 
20. 1945). 

113. Identification paper of April 7, 1944 containing Rusche’s 

photograph issued by the Tessin Cantonal Alien Police 
to Rusche certifying that Rusche’s request for a permit 
of residence is pending at the Federal Alien Police Office 
in Bern. 
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114. Modification of April 1, 1943 of Rusche’s employment 

contract with AEG. 

115. Copy of Rusche’s employment contract with AEG dated 

December 21, 1936. 

116. Letter November 3, 1944 from AEG to Rusche authoriz¬ 

ing him to sell AEG’s stock in Vef. A. G., Zurich, to third 
persons for 2,000 Swiss francs and enclosing a draft of a 
sales contract for that purpose. 

117. AEG memo dated Nov. 3, 1944 relating to a phone con¬ 

versation between Rusche and Lemcke pertaining to 
the sale of Vef. A. G. 

118. Letter October 11, 1939 from AEG (signed by Rusche) 

to the German Auditing and Fiduciary Corp. requesting 
a guarantee for sales to Russia in excess of 900,000 
Reichsmarks. 

119. Letter November 15,1939 from AEG (signed by Rusche) 

to the German Auditing and Fiduciary Corp. requesting 
a guarantee for sales to Russia in excess of 800,000 
Reichsmarks. 

120. Letter November 15,1939 from AEG (signed by Rusche) 

to the German Auditing and Fiduciary Corp. requesting 
a guarantee for sales to Russia in excess of 350,000 
Reichsmarks. 

121. Letter January 13, 1940 from Consal (Rio Negro Con¬ 

sortium) to the Chamber of Industry & Commerce, 
Essen, Germany, asking whether the Biiro Veritas is an 
enemy (i. e., of Germany) and whether dealings with 
the Biiro’s office in Essen is permissible (handwritten 
comments by Rusche). 

122. Letter January 22, 1940 from the Chamber of Industry & 

Commerce, Essen, Germany, to Consal (Rio Negro 
Consortium, Berlin) that it could deal with the Essen 
office of Biiro Veritas (handwritten comments by 
Rusche). 

123. Memorandum May 24, 1940 from Rusche to Prof. Rachel 

of AEG re shipment of a turbine to Montevideo and 
stating that the “Rio Negro matter is extremely 
important.” 
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124. Letter June 10, 1940 from AEG (signed by Rusche) to 

the German Auditing and Fiduciary Corp. requesting 
a guarantee for sales to Russia in excess of 170,000 
Reichsmarks. 

125. Letter August 15, 1940 from Hermes Credit Insurance 

Corp. to AEG Overseas Dept, pertaining to German 
taxes on a guarantee of sales to Quito. Ecuador totalling 
SS4.000 (written comments by Rusche). 

126. Letter August 24, 1940 to the Supervisory Office of the 

Rio Negro Consortium regarding expenses and activities 
of the Consortium (with handwritten remarks by 
Rusche that the Consortium is a joint venture). 

127. Letter April 3. 1941 regarding activities of the Rio Negro 

Consortium (with handwritten remarks by Rusche). 

128. Letter August 7, 1941 from AEG. Overseas Dept, (signed 

by Rusche) to Siemens-Schuckert, Berlin, re building 
of dams and turbines in South America in connection 
with the Rio Negro Consortium. 

129. Letter Aug. 13. 1941 from Siemens-Schuckert to AEG, 

Attention Rusche, in reply to ex. 128. 

130. Letter (Aug. 13,1941 from Siemens-Baunion to AEG, At¬ 

tention Rusche. in reply to ex. 128. 

131. Letter Aug. 15,1941 from AEG Overseas Dept, (initialed 

by Rusche) to the firm of J. Wilhelm Hofman re parts 
for armatures valued in excess of S6.000 Reichsmarks. 

132. Letter March 9, 1940 from Rusche (“member of the 

Managing board” of AEG) to Dr. Schlotterer, Reich 
& Prussian Ministry for Economic Affairs complaining 
of the lack of iron allocations for turbines made by 
AEG which has “injurious effects on the Reich [Ger¬ 
many] through our non-fulfillment of our delivery 
obligations and corresponding effects on the supply 
of Russian raw materials,” and asking that the situa¬ 
tion be remedied. 

133. Letter March 16. 1940 from Rusche to Max Wegener, 

Moscow, asking him to try to get for AEG a share in 
certain Russian electrical orders estimated to be about 
20 million Reichsmarks. 
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134. AEG memo of March 29, 1940 regarding a conference of 

various German firms with a German governmental 
agency and the German Foreign Office regarding ship¬ 
ments to Russia and penalties for delays in shipments 
(initialed by Rusche). 

135. AEG memorandum of April 4,1940 (initialed by Rusche) 

regarding a conference of April 3, 1940 of the Eco¬ 
nomic Group Electrical Industry concerning business 
with Russia. The German governmental representa¬ 
tive pointed out that “In view of the strict blockade 
maintained against Germany by the enemy powers, the 
trade agreement with Russia must be regarded as a 
factor of decisive importance for the further success 
of military operations;” that the German electrical 
industry had not been fulfilling deliveries of orders to 
Russia causing the latter to state it would slow down 
its deliveries of raw materials to Germany; that “this 
statement by the Russians, after it became known in 
the highest Government quarters, caused Field Mar¬ 
shall Goering to intervene;” that the Field Marshal 
insisted that the Russian contracts be executed in full. 
Rusche addressed the meeting and pointed out the 
advisability of the German firms establishing adequate 
offices in Moscow to expedite Russian orders. 

136. Letter May 20. 1940 from AEG China to AEG Over¬ 

seas Dept, (initialed by Rusche) regarding payment of 
commissions. 

137. Memo July 1, 1940 from the AEG Sales Management 

Foreign Countries to AEG Overseas Dept, enclosing 
a report of AEG Teheran (initialed by Rusche). 

138. Letter July 25, 1940 from AEG Teheran to AEG Overseas 

Dept, (with handwritten remarks by Rusche) about a 
project in Isfahan. 

139. Letter August 2, 1940 from AEG (signed by Rusche) to 

the Consul General of Mexico re a hydro-electric plant 
in Mexico and German governmental guarantees con¬ 
cerning deliveries. 
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140. Letter Nov. 4, 1940 from AEG Overseas Dept, (initialea 

by Rusche) to Siemens-Schuckert, Berlin, regarding a 
division between the companies of the orders for build¬ 
ing the Sari (Turkey) textile factory. 

141. Memo Jan. 13, 1941 by AEG Overseas Dept, (signed by 

Rusche) to various departments of AEG that after 
consultation with the German Examining Office for the 
Electrical Industry, all Russian orders would be placed 
in the “Special Category.” 

142. Memorandum Feb. 7, 1941 from AEG Finance Adminis¬ 

tration to the Overseas Dept, re generators for a proj¬ 
ect at Sungari, Manchuria (wfith handwritten remarks 
by plaintiff.) 

143. Letter Feb. 25, 1941 from AEG (signed by Rusche) to 

the German Foreign Office, Section USSR enclosing 
“the text of an urgent telegram which we ask you 
kindly to send in code through the German Embassy 
in Moscow to our Moscow^ representative, Dr. Buttler.” 

144. Letter April 21, 1941 from AEG Overseas Dept, (signed 

by Rusche) to the German High Command of the 
Armed Forces, Berlin, requesting transmission of an 
enclosed telegram to the German Armament Inspection 
Office in North-Eastern France, re manufacture of tur¬ 
bines for Russia in France. 

145. Memorandum of Jan. 16, 1942 (intialed by plaintiff) re¬ 

garding a license agreement from Hitachi (Japan). 

146. October 31. 1943 notification of taxation and request for 

payment of the Sw’iss Federal defense tax for 1943 and 
1944 addressed to Mrs. Rusche and two of her 
daughters. 

147. Cantonal tax receipts dated Dec. 16, 1943 and April 5, 

1944. 

148. State and Municipal tax demand note from Zollikon ad¬ 

dressed to Mr. Rusche dated December 18, 1944. 

149. State and Municipal tax demand note from Zollikon ad¬ 

dressed to Margret Rusche dated Dec. 18, 1944. 

150. Temporary assessment and demand note from Canton of 

Zurich concerning the new Federal Defense Levy dated 
October 25,1945. 


41 


Exhibit So. Description 

151. Letter of Dec. 11, 1944 from Antonini to Rusche con¬ 

cerning Rusche’s taxes. 

152. Letter of Dec. 20, 1944 from Antonini to Rusche concern¬ 

ing certain Swiss taxes. 

153. Letter of April 19, 1945 from Rusche to Antonini show¬ 

ing that Tessin Cantonal Taxes were levied on Mrs. 
Rusche and that Rusche reported to the Swiss police 
when he moved from Montagnola to Zurich. 

154. Letter from Antonini to Rusche dated July 19, 1945 con¬ 

cerning Swiss taxes and stating that Mrs. Rusche died 
on April 20, 1945. 

155. Letter of July 25, 1945 concerning certain Swiss Tax 

forms. 

156. Advice from a Swiss bank of June 29, 1942 re a charge to 

Rusche’s account addressed to Mr. Rusche “c/o Mrs. 
Luisa Rusche Sanatorium San Rocco.” 

157. Advice by a Swiss bank dated July 2, 1942 of purchase of 

securities for Rusche’s account, addressed to Mr. 
Rusche “c/o Mrs. Luisa Rusche, Sanatorium San 
Rocco.” 

158. Account of Rusche with a Swiss bank dated Dec. 22. 1942, 

addressed to Mr. Rusche “c/o Mrs. Luisa Rusche, Sana¬ 
torium San Rocco.” 

159. Balance sheet of AEG as of April 15, 1942 bearing 

Rusche’s signature. 

160. Portion of business report of AEG dated March 1943 

bearing Rusche’s signature. 

161. Certified copy of court records (District Court, Charlot- 

tenburg, Berlin, Germany) showing various minutes of 
meetings of Supervisory Board of AEG in 1942 and 
1943. Rusche’s attendance at the meetings, and his 
signature on a 1943 financial statement of AEG. 

162. Certified copy of German court records showing increase 

of capitalization of AEG in 1940 and Rusche’s attend¬ 
ance at meetings of AEG voting the same. 

163. Registration form signed by Rusche dated May 25, 1944 

reporting to the German Consulate in Montagnola, 
Switzerland, that he moved to that district from Berlin 
on March 19, 1944. 
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164. Letter of Aug. 5. 1946 from the Swiss Representation of 

German Interest. Zurich, to Rusche enclosing his old 
German passport Xo. 4600. 

165. Authenticated certification of Oct. 11.1954 by the Munic¬ 

ipal Secretary of Montagnola and official custodian of 
the Residents' Register and Tax Register of Montag¬ 
nola that Rusche was not entered in the residents’ reg¬ 
ister and did not live in Montagnola from 1939 to April 
1944 and that he paid no taxes there during those years 
but that he was entered in the residents' register from 
April 1944 to October 1944. 

166. Authenticated certification of Oct. 11. 1954 by the Chief 

of the Residents’ Registration Office of Lugano that 
Rusche was not entered in the residents’ register of 
Lugano for the years 1939 to 1945 but was entered 
therein during certain periods in 1946 and thereafter. 

167. Authenticated certification by the Chief of the Office of 

Taxation. Lugano, that Rusche did not pay Cantonal or 
Municipal taxes in Lugano in the years prior to 1947. 
16S. Certified copy of a letter from the American Consul at 
Zurich to Montagnola dated June 24. 1953, inquiring 
whether Rusche paid taxes or resided there from 1939 
to 1945. 

169. Certified original letter from Montagnola to American 

Consulate General, Zurich, dated July 11. 1953. that 
Rusche was present in Montagnola from April 1944 to 
October 1944 when he moved to Lugano. 

170. Excerpt from “Wer Leitet” (the German Who’s Who of 

Business Executives) showing Rusche’s positions as di¬ 
rector of various German corporations and member of 
the German Chamber of Economics (on the Board of 
Directors of the Committee on Commercial Policy) and 
Reich Group for Industry (on three committees). 

171. German corporation law of January 30. 1937 concerning 

joint stock companies. 

172. Certified copy of an excerpt from the German newspaper, 

Deutche Allegemeine Zeitung. of February 1.1943 laud¬ 
ing Rusche on the occasion of his 60th birthday as 
having “effectively expand(ed) the export volume of 
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the German electrical industry” and as being “peculiarly 
fitted for the responsible tasks assigned to him of ex¬ 
erting influence on the reconstruction of the Eastern 
territories.” 

173. Letter November 12, 1953 from United States Office of 

Alien Property requesting production of documents, to 
Mr. Rosden. 

174. Letter January 12, 1954 from the Office of Alien Property 

to Mr. Rosden requesting production of documents. 

175. Letter February 2. 1954 from the Office of Alien Property 

to Mr. Rosden requesting production of documents. 

176. Letter March 17, 1954 from the Office of Alien Property 

to Mr. Rosden requesting production of documents. 

177. Letter May 12, 1954 from the Office of Alien Property to 

Mr. Rosden requesting production of documents. 

178. Letter May 27, 1954 from the Office of Alien Property to 

Mr. Rosden requesting production of documents. 
***** 

Monday, February 16, 1953. 

The above-entitled matter came on for hearing before Judge [Tr. 1] 
Richmond B. Keech, at 11:10 o’clock a. m., on a motion for 
production and inspection of documents. 

***** 

Mr. Gordon. May it please the Court, this is a suit under the [Tr. 2] 
Trading With the Enemy Act for the recovery of various prop¬ 
erties of considerable value which had been vested under the 
Act. 

Defentants, the Attorney General and the Treasurer of the 
United States, have moved under Rule 34 for production and 
inspection of plaintiff's documents, and that motion is before 
you. 

***** 

Plaintiff has alleged that he is a domiciliary and resident of [Tr.3] 
Switzerland and has been so since about 1939. He also claims 
that while he was once a German citizen, he may have lost 
that citizenship by reason of a Mexican naturalization. He 
also alleges that he is not an enemy or ally of enemy of the 
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United States; that he was not resident within Germany since 
1939. or that he did business within Germany. 

The defendants have denied those allegations. At present, 
we have moved for production and inspection of various docu¬ 
ments of plaintiff. 

Counsel on both sides have been trying to agree on the scope 
[Tr. 4] of production. There are only a few categories of documents 
as to which plaintiff still interposes an objection, Your Honor. 
If you have the motion before you, I can run that down. 

The Court. Yes; I have it. 

Mr. Gordon. In item number one, Your Honor, plaintiff 
agrees to that except that he would insert in there, documents 
of plaintiff which are not privileged under the lawyer-client 
privilege, and defendants agree to that change. 

The Court. So there is no difficulty as to 1. You are in 
accord, by give and take. 

Mr. Gordon. Yes; Your Honor, that is right. 

Now, 2 and 3 are agreed to, Your Honor. 

The Court. Very well, sir. 

Mr. Gordon. In item number 4, the plaintiff has agreed to 
all of that except he does not think we are entitled to the docu¬ 
ments pertaining to plaintiff's business activities in Switzer¬ 
land. 

***** 

Mr. Gordon. * * * In our points and authorities, we point 
out specifically that Rule 34 says that the scope of production 
shall be the same as that permitted in Rule 26 (b) as to oral 
examination. 

***** 

[Tr. 8] The Court. It seems to me that under this rule I am con- 
[Tr. 9] strained to order this, and I think you come close to agreeing 
with me. I don’t mean by that you should just take the plunge 
because you feel you have to agree, Counsel. 

Mr. Rosden. Well, Your Honor, the fact that I didn’t file 
points and authorities may indicate that. 

The Court. I suspected it. I was looking for it, sir. 

I will take your order, with the matters embraced there, 
indicating the agreement, and if you would like, for your pur¬ 
pose, you could put in there a provision with reference to 
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privilege, with relation to attorney-client being applicable to [Tr.9] 
them all. 

* * * * * 

The above-entitled cause came on for hearing before the 
Honorable Bolitha J. Laws, Chief Judge, on motion for con- [Tr. 1} 
tinuance, on Tuesday, June 1, 1954, 

***** 

Mr. Rosden. If Your Honor please, in the case of Rusche 
versus Brownell, the trial is set for the 7th of June. In fact, [Tr.2] 
Your Honor continued it to the 7th of June. 

I find myself in trouble. My client, the plaintiff, who lives 
in Switzerland, has just sent me two cables. He has not 
gotten his visa to come here. And my crown witness is today 
in transit from Rio De Janeiro to Germany. I have made an 
affidavit, and my opponent has a copy. 

***** 

Mr. Rosden. Your Honor, I cannot possibly go to trial un¬ 
less I am forced to. I will have no case if my people are not 
here. So I would like to have a continuance, and if it is pos¬ 
sible to assign a judge to the case during the summer, I will 
be very happy to go to trial. 

The Court. Who represents the Government? 

Mr. Gordon. I do, Your Honor. My name is Samuel Z. 

Gordon. 

Your Honor, we oppose this request for a continuance. The 
case was postponed twice in a pre-trial stage. The trial date 
was set for March 10th. On March 2nd Mr. Rosden and I 
appeared before Your Honor and requested a continuance to 
take certain depositions which had been noticed at that time. 

Your Honor then set the date for June 7 and indicated very [Tr.33 
strongly that you would not look with favor upon any further 
requests for continuances. 

The plaintiff in this case, Mr. Rusche, has known since 
March 2 that this case was set for trial for June 7. Apparently 
it was not until last month that he applied for a visa to come 
here. 

As far as the other witness, Mr. Schwarzer, is concerned, 
the same thing applies to him. Certainly Mr. Rosden knew 
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this case was set for early trial. Both sides have taken deposi¬ 
tions in Germany on three occasions, in June and December 
1953 and April 1954. 

***** 

[Tr.4] The Court. What about this witness, Schwarzer? 

Mr. Rosden. The 9 (a) suit here is based on domicile in Swit¬ 
zerland.. I consider Mr. Schwarzer my crown witness. That 
is the reason I want him at the trial, and that is why 1 didn’t 
take his deposition. 

Mr. Gordon. From time to time Mr. Rosden told me about 
Mr. Schwarzer, and on one occasion he thought he could have 
his deposition taken in Bern; on another occasion he said he 
would be passing through the States and we might take it at 
that time. 

Now we come down to the wire, and Mr. Rosden has never 
tried to take his deposition. He apparently is taking his 
chances on his being here. 

Mr. Rosden. I did tell you some time ago I would have him 
here for trial. 

Mr. Gordon. I agree with that, but you were taking the 
chance that he would be here on the date of the trial. 

***** 

£Tr. 5] The Court. * * * 

What is the minimum time you could use and be ready for 
trial? 

Mr. Rosden. I should say six weeks, Your Honor. 

The Court. What is your problem about getting it heard? 
It is a fairly old case. 

Mr. Gordon. We took the plaintiff’s deposition in June, 1953. 
We have a stipulation to the effect that the plaintiff may not 
use that deposition unless we first admit it in evidence, except, 
of course, if he is dead. 

[Tr. 6] We would be willing to waive that requirement and allow the 
plaintiff to use the deposition to the extent permitted by the 
Federal rules, as though there were no such stipulation; so that 
if the plaintiff wanted to he could use the deposition, and I 
suppose he would not have to appear and testify at the trial. 
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Mr. Rosden. Yes; but that still deprives me of the witness 
whom I named. I might just as well step out and dismiss the 
petition, without Mr. Schwarzer. 

The Court. You could still take his deposition in about ten 
days. You certainly could take it in two w-eeks from now. If 
he is in Frankfurt there is no problem involved in getting his 
deposition. 

We just can’t keep continuing cases like this when they are 
set six months ahead. I do not believe that you have been 
very diligent. If you show me some very good reason why 
the man did not apply for a visa, or something of the sort, that 
would be different. He should have done that long ago. It 
does take time to clear them. 

***** 

The Court. I will hold it for you until the 16th, and I think 
you will have to try it then unless you give me some more in¬ 
formation than I now have. The 16th of June. That gives [Tr. 7] 
you 16 days to take his deposition. He may not come in Oc¬ 
tober. He may make up his mind he is not coming. 

***** 

The Court. I understand this is based on your waiver of any 
objection to the plaintiff’s testimony by way of deposition, ex¬ 
cept as to inadmissible testimony. 

Mr. Gordon. Yes; Your Honor. 

The Court. All right. 

Mr. Rosden. Are you walling to have the depositions taken? 

Mr. Gordon. That is another problem. I don’t know how 
we would want to do it. I don't think we would want it on 
written interrogatories if he is your key witness. We w’ould 
want to have at least oral cross examination. 

The Court. You have a representative in Frankfurt. Give 
him notice. Between now T and the 16th is a long time, the way 
airplanes and cables go. 

Mr. Rosden. I am willing. 

The Court. All right. You give him the notice. We will 
hold it for you until the 16th. It wall have to go on then. 
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[Tr.l] 

[Tr.2] 

[Tr. 4] 


[Tr.5] 

[Tr. 7] 


The above-entitled cause came on for hearing on motions, 
before the Honorable Bolitha J. Laws, Chief Judge, on Friday, 
June 4, 1954. 

***** 

Mr.. Gordon. May it please the Court, this is a motion by de¬ 
fendants to quash plaintiff's notice of the taking of his own 
deposition in Frankfurt, Germany on June 10t.h. We have also 
asked for a few days additional time for the taking of the 
deposition of Mr. Schwarzer. 

***** 

The Court. What I am going to do right now is to set a 
day in October, and then I am going to specifically provide 
that if any depositions are to be taken they must be com¬ 
pleted by whatever date you think is fair. 

Mr. Gordon. That raises another problem, Your Honor. 
Mr. Rosden has moved before Judge Schweinhaut to take 18 
additional depositions, and that was denied. I spoke to Mr. 
Rosden and asked him if he got a continuance if he was going 
to renew that request to take the depositions of these other 
IS witnesses. He told me on the phone he did not so intend. 
I want to make that clear. 

***** 

Mr. Rosden. Your Honor, if I may say this, what Mr. Gor¬ 
don says is correct. I was asking for a continuance only be¬ 
cause the plaintiff and this particular witness were not 
available, and he asked me if I got that continuance whether 
I would use the time in order to take the depositions of other 
witnesses. I said no, I would not, because it was impossible 
to take these depositions in the ten days or two weeks at my 
disposal. 

***** 

Mr. Rosden. In order to clarify the matter, is it understood 
between us that the depositions of the plaintiff and Schwarzer 
are to be taken under that ruling—so we don’t have to come 
back on that? 

The Court. That is fair enough. 

Mr. Gordon. I don’t know if this is a question of depositions. 
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Mr. Rosden has told me and has told Your Honor that he 
wants to bring both the plaintiff and Schwarzer to the trial. 

The Court. That is right, but if he wants to preserve their 
testimony, that is the reason I am granting it. 


The Court. I think I know how to rule. I will tell you [Tr.9] 
what I will do: I will grant the defendant’s motion to quash 
the notice of the taking of depositions—on what date? 

Mr. Gordon. On June 10th. 

The Court. On June 10th. And the Court sets the taking 
of the depositions of the two persons named—that is, the 
plaintiff and Schwarzer—at the same place, beginning what 
time? What time do you want me to say, in the morning at 
ten o’clock? 

Mr. Rosden. Yes; I believe so. 

The Court. Ten o’clock on the morning of July 14, 1954 
and continuing until completed, with the understanding that 
counsel by stipulation may change that date, but only by 
stipulation of all counsel concerned; furthermore, that any 
depositions sought to be taken in this case by either side 
must be filed in this court on or before September 14, 1954; 
this ruling being made without constituting any specific grant 
as to the taking of depositions other than the two mentioned; 
and the trial of the case is set at the head of the calendar 
on October ISth. 

* # # • * 

The above-entitled cause came on for hearing before the 
Honorable Bolitha J. Laws, Chief Judge, on motions, on Mon¬ 
day, June 14, 1954, 

***** 

Mr. Gordon. May it please the Court: Mr. Rosden, counsel [Tr.2] 
for plaintiff, and I appeared before you on June 1st and June 
4th, in connection with plaintiff’s request for a continuance of 
the trial and the question of the taking of depositions. 

On June 4th Your Honor ruled that the case be set over 
from June 16th to October ISth, and that the depositions of 
plaintiff and his witness, Schwarzer, be taken in Frankfurt, 
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£Tr. 3] 


Germany by July 14th, and that any other depositions in the 
case, including those two, be filed by September 14th. 

It seems to me that some important information was not 
adduced at those hearings, Your Honor, and I want to present 
it at this time. 

In the hearings of June 1st and June 4th it was made to ap¬ 
pear that plaintiff had applied for a visa in April to come from 
Switzerland to the United States, but that he had not gotten 
his visa, and counsel couldn’t state when the visa would be 
obtained. 

On June 8th I was informed orally by the State Department, 
and on June 10th I got a copy of a cable to the effect that Mr. 
Rusche applied for a nonimmigrant visa on May Sth, and that 
he was advised—the date of that cable is June 4th—that he w r aa 
advised that an appointment to receive a visa was available to 
him on or after June Sth. 

It seems to me that is an important item of information, 
Your Honor, because I believe that if you had had that in¬ 
formation before you, you may well have ruled on June 1st or 
June 4th that the trial could still be held this month. 

You were concerned, and rightly so, that if the trial were 
held this month and he couldn’t get a visa, perhaps his oppor¬ 
tunity to adduce his own testimony would be lost. 

However, it now appears that he has a visa or can get one at 
any time; so it seems that the reason for the continuance to 
October disappears, and that the case should be reset for trial 
this month. 

As you know, trial was originally set for June 7th, but Your 
Honor postponed the trial date to June 16th. That was done 
June 1st. On June 4th you postponed the trial to October. 

In the alternative, we are requesting that plaintiff’s deposi¬ 
tion be not taken in advance of trial, whether in Germany or 
any other place, or that it be taken in this district. 

As the situation now appears, plaintiff has a visa or can get 
one at any time. Plaintiff’s deposition has already been taken 
in Germany in June of 1953. Defendants are not requesting 
this additional deposition of plaintiff. Plaintiff is doing that 
for his own convenience, or because he’s not satisfied with his 
testimony taken in June 1953. Hence, since plaintiff can come 
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to the trial in October, and his deposition has been taken, we 
see no reason why an additional deposition of plaintiff need 
be taken. 

However, if his deposition should be permitted, we submit [Tr.4] 
that it should be taken here rather than in Germany; this to 
obviate the necessity of counsel traveling from the United 
States to Germany to attend the taking of the deposition. 

And, furthermore, it would be much more satisfactory to have 
his deposition taken in this district, where the procedures of 
this forum would be controlling, rather than those of Germany. 

For example, any rulings on questions during the taking of the 
deposition could be readily obtained here. 

For these reasons we request that trial be set for this month, 
or in the alternative that plaintiff’s deposition shall not be 
taken in advance of trial, or, if it be permitted, that it be taken 
here and not in Germany. 

***** 

The Court. You want me to do one of two things, either [Tr.5] 
set it for June, on the basis that plaintiff can come here, and 
that this case having been pre-tried sometime ago he has had 
plenty of time for depositions—is that right? 

Mr. Gordon. Yes, Your Honor. 

The Court. Or, No. 2, you want me to set it for October, 
with the provision that no further deposition may be taken of 
the plaintiff, but that he will have to be here in person for the 
trial? 

Mr. Gordon. Yes. I may say on that last point that plain¬ 
tiff, in a stipulation filed with the court, undertook to appear 
at the trial and testify. And his counsel tells me that even 
though he might take a further deposition of the plaintiff, he 
still wants to bring him to the trial. We can see no reason for 
examining this man three times. 

***** 

The Court. Why do you have to take the plaintiffs depo- [Tr.8] 
sition if he is coming to the trial? 

Mr. Rosden. Your Honor, the plaintiff is 71 years of age. 

I am just afraid, to be quite frank. 

The Court. I know, but you have taken his deposition. 

Mr. Rosden. That deposition, Your Honor, was taken- 
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The Court. There are a lot of people who are 71 years old. 
We don’t operate on that ground. 

Mr. Rosden. The deposition, Your Honor, was taken on 
motion of the defendants, if I remember correctly. And there 
was a stipulation that I may not use it. 

The Court. He should have cabled you when he found that 
this visa was available to him. We could have settled that 
matter easily then. It is the court’s convenience now that is 
involved. I have all sorts of advanced cases. I could have 
tried this case if your man had sent a cablegram telling you he 
had gotten his visa. 

CTr.9] Mr. Rosden. He has not, as far as I know; he has not. 

The Court. This cablegram says he has been told to get it. 

Mr. Rosden. Told to get it? 

The Court. Donovan says, “Otto Rusche applied NIV May 
7; was informed appointment receive visa available on or after 
June 8.” 

That was on June 5th. This was sent on June 4th, w’asn’t 
it? 

Mr. Gordon. It w^as sent on June 4th. 

The Court. If your man had told you that, I could have had 
this case tried. 

Mr. Rosden. But I didn’t know* on June 4th. 

The Court. But he knew; he must have known. 

***** 

The Court. Let me ask you: We have to be practical about 
the matter. I don’t think I am going to let him take a depo¬ 
sition under those conditions. What would you say about 
trying it in October if I do not let this deposition be taken? 

Mr. Gordon. That is the second alternative "we suggested, 
Your Honor. 

***** 

[Tr. 11] Mr. Gordon. To put it in the vernacular, the plaintiff has 
been able to play both ends against the middle. 

Mr. Rosden. I should like to object to that. It is not only 
that the plaintiff couldn't come here, but also that the principal 
witness couldn’t come here. 
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I reached Mr. Schwarzer over the telephone at Rio de [Tr. 12] 
Janeiro a few hours before his departure for Germany. We 
were willing to take his deposition in Germany. 

The Court. He did give notice for that, and, in all fairness, 
he did rely on my putting it over. I don’t know how on earth 
he could do it now. Would it not be fair to put this over, or 
let it stay put over, and for me to rule that in view of the pres¬ 
ent state of the record, which indicates that this plaintiff failed 
to inform us timely with respect to his visa, that we will not 
permit his deposition to be taken in the present state of af¬ 
fairs? If he is ill in October, that may be different. And that 
is further in view of the fact that his deposition has already 
been taken. So we can stop that. 

And then further, so far as my ruling is concerned, it does 
seem to me that the testimony of the principal witness ought 
to still be available. 

Mr. Gordon. We would not object to that. 

• * * • • 

The Court. I will tell you what I think I will do. Frankly, [Tr. 13] 
I think that in view of the history of this case—I don’t know 
whether I made a mistake or not with regard to continuing it. 

If I did, it was on account of this visa business. 

***** 

The Court. I will tell you what we had better do. I have [Tr. 16] 
had enough experience with these trial dates and continuances 
that I know positively if I force him to trial right now this 
month, and it develops that he has had, as he might very well 
have had, a great deal of difficulty in getting a visa, you are 
going to have to try it over, and that will take an extra week 
of your time. 

I am not at all sure, in view' of what you tell me. that he 
ought to have additional depositions taken. I don’t think he 
should put you to the expense and time of taking a deposition, 
with lengthy cross-examination, over there, and then have him 
come here in October. I don’t think that is fair. 

***** 
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Washington, D. C., Monday, June 14,195 4 . 

[Tr. 1] The above-entitled cause came on for hearing on Plaintiff's 
motion for rehearing of denial for letters rogatory, before the 
Honorable Henry A. Schweinhaut. 

***** 

[Tr.2] Mr. Rosden. I had moved for the taking of interrogatories 
of eighteen witnesses abroad, and Your Honor denied my 
motion on the ground that the plaintiff had not been diligent 
in pursuing the action. 

At that time the trial was set for June 7th. It was impos¬ 
sible to take the depositions and have the trial at the same 
time on the 7th of June. In the meantime, however, I had to 
make a motion for a continuance, which motion was heard by 
the Assignment Judge. 

***** 

[Tr. 3] Judge Laws continued the trial to June 16th, that is. about 
nine days, and suggested that I should take a deposition in the 
meantime. 

I immediately noticed the taking of depositions of the main 
witness and the plaintiff; thereupon, the defendants moved 
that the notice as to the plaintiff be quashed and the notice as 
to the witness be set at a later date, namely, June loth. It was 
at a time when the trial was set for June 16th. The taking of 
this deposition would have had to take place in Europe. The 
case came up before Judge Laws again on this point, and he 
ruled as follows: 

I will grant the defendants’ motion to quash the no¬ 
tice of taking of depositions on June 10th, and the Court 
sets the taking of depositions of the two persons named, 
that is, the plaintiff and Mr. Schwarzer, at the same 
place. Frankfurt, beginning at 10:00 o'clock in the morn¬ 
ing of July 14, 1954, and continuing until completed, 
with the understanding that counsel, by stipulation, may 
change that date, but only by stipulation of all counsel 
concerned. Furthermore, that any depositions sought 
to be taken in this case by either side must be filed in 
this court on or before September 14,1954. 
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This ruling, without constituting any specific grant as to the 
taking of depositions other than of the two men—and the trial 
of the case is set at the head of the calendar on October ISth. 
Then the Court ordered that the plaintiff should post a $2,500 
bond for costs, being a non-resident alien. 

Your Honor, the reference to the grant as to the taking of 
other depositions came about as follows: Counsel for defendant 
asked me whether I would still stick to a commitment I made to 
him privately that I would not take other depositions if my 
original motion for a continuance would be granted. 

***** 

Mr. Rosden. That is right. 

The motion that was before Your Honor- 

The Court. Was for letters rogatory- 

Mr. Rosden. Yes. 

The Court. For some eighteen people, as I recall. 

Mr. Rosden. Yes; one in South America, two in Germany, 
and all the others in Switzerland. And Your Honor denied 
that motion at the time, which I must say now was correct, 
but the situation has changed. I now would have enough time 
to take these written interrogatories without causing any delay 
whatever, and I believe, under these circumstances, there is no 
reason why they should be denied. 

Mr. Gordon. May it please the Court, as Mr. Rosden has 
correctly stated, the basis for Your Honor's ruling on May 27th, 
denying his motion initially for letters rogatory, was that plain¬ 
tiff had not been diligent in seeking to adduce the testimony of 
these eighteen witnesses. 

***** 

Now the question is: I;i what way is plaintiff showing him¬ 
self any more diligent now than he was on May 27th? 

In point of fact, he shows himself to have been less diligent, 
because plaintiff himself, who should have appeared at the trial 
when it was set for June 7th, comes, through his counsel, to 
Judge Laws and says: I haven't gotten my visa yet to come 
here from Switzerland. And he said to Judge Laws that he 
had applied for a visa in or about April, even though the case 
had originally been set for trial on March 2nd. So he waited 
at least from March 2nd to April, and then he said: Well, I 


[Tr.4] 


[Tr.73 


[Tr.8] 
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don't have my visa and I can’t appear at the trial for June 7th. 
In point of fact, the application for a visa was not made until 
May 7th, Your Honor, and the State Department informs me 
that plaintiff was advised on or before June 4th that his visa 
was ready for him on June Sth. 

£Tr.9] The Court. Had been approved? 

Mr. Gordon. That is right. 

We have a cable from the State Department so advising, and 
I would like for Your Honor to look at that. 

Now these facts were not presented to Chief Judge Laws, 
Your Honor, in the hearings before him on June 1st and June 
4th. 

The Court. Weren’t you there? 

Mr. Gordon. Yes, Your Honor. I have gotten that informar- 
tion on June Sth orally. 

The Court. Were you not before Judge Laws? 

Mr. Gordon. Yes, Your Honor. I did not have this infor¬ 
mation as to the date when plaintiff got his visa approved until 
June Sth. 

When we were before Chief Judge Laws, plaintiff represented 
that he had applied for his visa in April, that he hadn’t gotten 
it yet, and he couldn’t advise the Judge when he would get it. 
So it appeared to the Judge at that time that there was no rea¬ 
sonable expectation that plaintiff could come to a trial if it 
was held this month, and rather than deprive plaintiff of the 
benefit of his own testimony, he put the case over. 

[Tr. 10] Now the facts are, however, that plaintiff didn’t apply for his 
visa until May, and the Chief Judge said that he was lacking in 
diligence even if he applied in April, as he thought, but perhaps 
more important, the plaintiff now has a visa available to him; 
he got it on June Sth, and so he could have appeared at a trial 
this month. 

We feel it is necessary that we present these facts to the Chief 
Judge, Your Honor. We feel that he has made his ruling 
continuing the trial to October on the basis- 

The Court. On an erroneous belief. 

Mr. Gordon. That is right. 
***** 
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Mr. Gordon. This is one big bootstrap situation on the part [Tr. 13] 
of plaintiff. 

When he came to Your Honor on May 27th without these 
complications of a visa, and asked for the issuance of letters 
rogatory for these eighteen witnesses, Your Honor denied that 
on the merits at that time. 

Now I am just trying to advance the idea that he hasn’t [Tr.14] 
shown himself to be any more worthy now than he was on 
May 27th. In fact, by a situation completely of his own mak¬ 
ing, he has represented that he couldn’t come to a trial in June, 
and through those representations, he has been able at this 
moment to get the trial postponed to October. 

This seems to me to be a situation where the plaintiff, by 
reason of his own lack of diligence, is trying to turn that situa¬ 
tion to his own advantage to secure a reversal of Your Honor’s 
ruling, and I think that should not be permitted. 

# # * * * 

The Court. It seems to me that is the basic question, one of 
delay. If the October date is allowed to stand, then I come 
back to my question to you: Since they are not depositions but 
letters rogatory that are being applied for, how can you be 
harmed? 

Of course, I don’t know’, and I don’t want to hear, because, [Tr* 15] 
obviously, I can’t pass on the merits of the controversy between 
the plaintiff and the Government. 

The plaintiff certainly is entitled to his full day in court. 

Now if Judge Laws decides to leave the October date as he has 
put it, then my question is, how does it hurt you? Since they 
are not depositions, you wouldn’t have to go over there, though. 

Mr. Gordon. That is just the point, Your Honor. 

The Court. If I could take your place, I weuld be very happy 
to go. 

Mr. Gordon. We have already taken the depositions of 
twenty-three witnesses orally on three separate occasions in 
June and December of ’53 and April of this year. All those 
depositions were oral and counsel for both sides were present 
and could cross-examine. 

Now at this eleventh or twelfth hour the plaintiff wants to 
take the testimony of eighteen additional witnesses by wTitten 
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interrogatories on one of the crucial, if not the most crucial, 
issues in the case: namely, did plaintiff reside in Germany or 
Switzerland. 

Now fifteen of these witnesses are in Switzerland, Your 
Honor, and we say that it is entirely unfair and unjust to the 
defendant to have to prepare a written cross-examination on 
the basis of a bare list of questions on direct, and our interests 
cannot be adequately safeguarded unless we have an oppor¬ 
tunity for at least an oral examination. If plaintiff doesn’t 
want to take the whole depositions orally, he could bring some, 
if not all, of these witnesses into Germany; he has done so in 
the past with respect to other witnesses, and there you have a 
very simple procedure, where you don’t have to have letters 
rogatory issued—just have a procedure before the United States 
vice-consul, and there we could have a full and complete deposi¬ 
tion and cross-examination orally. 

[Tr.16] If plaintiff persists in his written direct questions, then I 
submit that we should have an opportunity to wait for the 
answers to the written direct and present our oral cross to the 
extent that is permitted under the laws of Switzerland. 

That raises a question. I mean, I am assuming now that 
Your Honor will not require that the witnesses come to Ger¬ 
many. I think that will be the best situation. 

The Court. I don't know how* I can require them, except by 
denying the motion. 

Mr. Gordon. Under Rule 30 (b), Your Honor can condition 
the granting of a motion of this sort by anything that is 
reasonable. 

• « • « • 

£Tr. 2] The Court. That is right, I could. 

Mr. Gordon. And it seems to me you have ample authority 
for that. 

But assuming Your Honor does not rule that the depositions 
not be taken unless it be taken in Germany, assuming that you 
are willing to go along that it be taken in Switzerland, then 
you do have some grave questions as to the extent of the pro¬ 
cedure there, and it is so different from ours that it may be that 
the depositions or letters rogatory would- 
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The Court. I think that may be the answer to it. 

* * * * * 

The Court. Then you get me right back—and I am begin¬ 
ning to recall this a little bit more now—apparently where I 
was before, I mean, when you were last here, and I took the 
position that all this could have been done long, long ago and 
it hasn't been done. 

My present disposition is to grant your request on the con¬ 
dition that Mr. Gordon suggests, that it be done in Germany, 
if that can be done in a reasonable period of time and before 
September 14th, which you say is the deadline Judge Laws set, 
and if he can't do that, you don’t take them at all. 

I do not believe that letters rogatory are the answer to the 
thing in this case. I imagine that there is a lot of money in¬ 
volved in this situation. 

Mr. Rosden. A little over a million dollars, I believe. 

***** 

Mr. Rosden. If Your Honor denies my request for written 
interrogatories, I move in the alternative for permission of the 
taking of oral depositions in Germany of these witnesses. 

***** 

The Court. * * * 

If Judge Laws grants your motion to modify this ruling so 
that the case will not be delayed, then I deny Mr. Rosden's 
motion altogether. If Judge Laws lets the dates both for the 
filing here of the deposition on September 14th and the trial 
date on October 18th—lets that stand, then I grant your mo¬ 
tion, on the condition that they be taken in Germany. 

Mr. Gordon. On oral examination? 

The Court. On oral examination, not letters rogatory, un¬ 
less you should decide that you are content with letters rog¬ 
atory. 

Mr. Gordon. No; we are not. Your Honor. 

The Court. I don’t personally care, but if you do come to 
that conclusion, that is, you agree to interrogatories rather 
than oral depositions, then you should have the time to get 
the responses first and then submit the answers, and that is 
going to delay this trial just indefinitely. 


[Tr.3] 


[Tr.4] 
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CTr.5] 


[Tr.l] 


[Tr.2] 


[Tr.3] 


Mr. Rosdex. Mr. Gordon, is Munich more desirable to you 
than Frankfurt is to me, under the circumstances? 

Mr. Gordon. Yes. 

The Court. You can work that out. That is a detail. 

* * * # * 

Mr. Rosdex. You deny the motion for the case that Chief 
Judge Laws resets the trial for this session of court. 

The Court. That is right. 

Mr. Rosdex. You grant my motion conditionally in case he 
leaves it for the next session. 

The Court. Exactly. 

Now there is no point in asking me to rule on the detail about 
whether it be Munich or some place else. 

Mr. Gordon. No, Your Honor. We can work that out. 

***** 

Washington, D. C., Thursday, July 8, 1954- 

The above-entitled action came on for hearing on motion to 
modify order of June 16, 1954, before the Honorable Alex¬ 
ander Holtzoff, United States District Judge. 

* t * * * 

Mr. Rosdex. If the Court please, in the case of Rusche v. 
Brownell, this is a motion to modify an order that was filed by 
Judge Schweinhaut on June 16. 

The order of Judge Schweinhaut permits the plaintiff to take 
oral deposition of certain witnesses, fourteen or fifteen of which 
are living in Switzerland, in Germany, the reason being that 
it is not permitted to take oral depositions in Switzerland under 
Swiss law. 

Your Honor, I have moved to change, amend or modify 
this order so that the testimony of these witnesses can be taken 
in Milan rather than in Munich, as noticed. 

***** 

The Court. W’as this brought to Judge Schweinhaut’s at¬ 
tention? 

Mr. Rosdex. This point was not, Your Honor. 

The Court. Why not? 

Mr. Rosdex. Well, we had taken two depositions in this case 
concerning witnesses that came from Lugano, in Munich be- 
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fore, and it didn’t occur to me, Your Honor, I must be quite 
frank, that Milan would be so close and it could be so easily- 
done at Milan. 

The Court. I will hear the other side. 

Mr. Gordon. If the Court please, this order of June 16 that 
plaintiff now seeks to modify, must be seen in its context. 

There were five different proceedings between May 27 and 
June 14, Your Honor, all relating to the same subject matter. 

On May 27, Judge Schweinhaut denied plaintiff’s motion to 
take the testimony of these witnesses by letters rogatory in 
Switzerland. Thereafter, in the early part of June, plaintiff 
moved Judge Laws to continue the trial date from June 7 to 
some later date on the ground that plaintiff couldn’t get a visa 
to come here from Switzerland and on the ground that his 
chief witness- 

The Court. The only thing for me to decide is whether these 
depositions shall be taken in Munich or Milan. 

Mr. Gordon. I am trying to set the background. 

***** 

The Court. If the witnesses live near Milan, why should the [Tr. 4] 
depositions be taken in Munich? It is like taking a deposition 
in New York of a witness who lives in Chicago. 

Mr. Gordon. It is not a question, I believe, of plaintiff’s 
convenience solely, Your Honor. I think defendants’ wishes 
in the matter are important, too. 

The Court. Wouldn’t it be just as easy for you to go to 
Milan as it is to Munich? 

Mr. Gordon. Well, of course, as a matter of transportation, 
yes, but I suggest there are other difficulties. 

The Court. Well, then, I will hear you as to that. 

Mr. Gordon. We have an office in Munich where we can 
have readily available, and have used them on three different 
occasions, we have taken twenty-three depositions already, we 
have readily available trained interpreters and reporters. 

Mr. Rosden tells me he hasn’t even made arrangements to 
have any interpreters or reporters in Milan and I don’t know if 
we can get them there, but we can get them in Munich. 
***** 
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[Tr. 6] Mr. Gordon. Of course, all this is very last minute stuff, 
Your Honor. We are scheduled to leave, I am on the 11th of 
this month, to so to Munich to proceed with these depositions; 
and now, at the very last minute, plaintiff comes and tells us 
that he wants to change this. 

The Court. Are you planning to fly? 

Mr. Gordon. Yes, Your Honor. 

The Court. Or are you planning to go by steamer? 

Mr. Gordon. Xo; I was going to fly. Your Honor. But 
there are these preliminary arrangements to be made, Your 
Honor. 

The Court. When are the depositions set for? 

Mr. Gordon. July 16. 

The Court. They are set for July 16? 

Mr. Gordon. Yes. your Honor. 

The Court. Well, it seems to me you are kind of late with 
this. Mr. Rosden. 

Mr. Rosden. Your Honor, may I say it is up to me, since 
they are my witnesses, to procure the necessary interpreter 
and the necessary court reporter? 

The Court. I don't know, I think both sides have a right to 
have their interpreters. Xo, I am not going to make a modifica¬ 
tion of the order at this late date. I am going to deny the 
motion. 

Washington, D. C., Monday, October IS, 1954- 

[Tr. 1] The above-entitled cause came on for trial before Honorable 
Charles F. McLaughlin, United States District Judge, 

***** 

[Tr. 2] The Court. Counsel may proceed in the case of Rusche 
versus Brownell. 

***** 

[Tr.57] Mr. Gordon. * * * I would point out, though, that we 
have pleaded this failure to join parties as a partial defense 
because it appears that a small amount of the property was 
directly owned by Air. Rusche prior to vesting. Hence, it 
seems to me the suit can proceed with respect to those items 
of property, but, nevertheless, I think we should have a ruling 
and I so move that the case be dismissed with respect to those 
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items of property which prior to vesting were registered in 
the names of Cia Constructora. Banco de Mexico, and Egger 
and Company. 

***** 

The Court. * * # So the Court will hold that these parties 
must be made parties before the case is proceeded with further, 
and that the plaintiff will be granted leave to amend to accom¬ 
plish that end to make these parties plaintiffs. 

Mr. Rosdex. Your Honor, may I make one further sugges¬ 
tion: Would your Honor consider to continue the case until 
the 10th of February 1955, at which time we will know whether 
a claim has been made by anybody or not? If not, they are 
out. If yes we would have to make them party defendants. 

Mr. Gordon. Well, may I make a suggestion, your Honor? 
I fully appreciate Mr. Rosden’s plea on behalf of his client, 
that he has come here a long way. Now\ there are some items 
of property which w^ere never claimed by third persons- 

The Court. The bank accounts, and such as that? 

Mr. Gordon. Exactly, your Honor. Now, if it is agreeable 
with your Honor, it would be agreeable to the government 
to proceed in trying the case insofar as it affects those items 
of property, since our defense of nonjoinder did not apply 
to those items of property. 

The Court. Of course, the Court’s holding on this motion 
does not and could not apply to those items since there is 
no person shown in the pleadings to have any possible inter¬ 
est in those except the plaintiff, so that naturally that was not 
in the case at all. 

Now, it has been suggested by the plaintiff that rather 
than proceed with the trial as to these items, the bank account 
items, which definitely are items shown by the complaint to 
be owned unqualifiedly by the plaintiff, that the Court con¬ 
tinue the trial of the case for all purposes until after the ex¬ 
piration of the date for the filing of claims, at which time the 
question of filing the claim would be out of the case if no 
claim is filed by these persons or parties who the Court had in 
mind in its ruling. 

***** 


[Tr. 113] 


[Tr. 114] 
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[Tr. 115] Mr. Gordon. Well, it seems that we are all here and we are 
all ready and, whether we try a fifty-thousand dollar case 
or a million dollar case, it seems to be immaterial as far as 
the issues are concerned. They will be the same issues whether 
it is a million, apart, of course, from the question of these 
third persons. 

Mr. Rosden. That is correct, they are the same issues, but 
the very fact that they are the same issues shows that they 
-will have to be tried again if the others come in. So we have 
a situation where the very duplicity and multiplicity that is 
to be avoided by the motion to the Court, would be brought 
about by not continuing the trial. 

* ♦ # * * 

[Tr. 120] Mr. Gordon. I would like to point out further that if we 
proceed even with the properties which no third person has any 
interest in. then if it be held that plaintiff were a resident or 
doing business, or enemy tainted, why that would not only 
dispose of this fifty-thousand dollar case, you might say, but it 
would also dispose of his claim to the other properties. So that 
it seems to me that a real purpose would be served in proceeding 
now. 

We are all here, we are all ready, our witnesses have been 
here, are alerted, the plaintiff is here, and this case has been 
postponed a number of times, your Honor. It was scheduled 
to be tried last May, and in June, and then the Chief Judge was 
very firm that it be set at the head of the calendar for October. 
So the government is anxious to proceed at this time if some 
way can be worked out to do that. 

[Tr. 121] Mr. Rosden. Your Honor, the situation, as I see it, is this: 

There is only one circumstance in which this trial now would 
not be superfluous or not be duplicated, and that is if the gov¬ 
ernment would prevail on the point of noneligibility of the 
plaintiff. Then it wouldn't make any difference whether the 
other three have any rights. 

But in case the plaintiff would prevail as far as his eligibility 
is concerned, he would have to prove everything over again 
when the other three are in, because they haven't been parties 
so far. 

So that the entire proceeding has to go over again and that 



65 


is the very reason why I say we have had this case pending for 
two and a half years. In view of this holding of the Court, 
we must bring these in, and that will take us sometime anyhow. 
We are now close to the end of October, and we might just as 
well let it go over until February and have them all together. 


The Court. * * # It seems to the Court if this case is going C^r. 130] 
to be postponed for trial until after February 9, that it should 
be postponed for trial for all purposes. It would seem to the 
Court that it might result in a possible second trial of issues 
that would be tried here if you try this case now on the one 
phase, the bank account phase. 

I do not know what your view on that is. Is counsel agree¬ 
able to postponing the entire case until February 9. or after 
February 9, or are you insisting upon proceeding with the trial 
of this segment of the case as it now 7 stands at this time? 

Mr. Gordon. We w 7 ould like to proceed with the segment 
which now stands before you, which your Honor’s ruling does 
not affect. 

Mr. Rosden. Your Honor, I would like to postpone it be¬ 
cause of the duplicity of trial, and I so move. 

Mr. Gordon. Well, there won’t be any duplicity on the eligi¬ 
bility question, your Honor, w 7 hich is the big issue. If the gov¬ 
ernment loses on the eligibility for fifty-thousand dollars, I 
am sure we will say that he is eligible for a million dollars. I 
mean, there won’t be any difference on that. And, if Mr. 

Rosden loses on the issue of his client’s eligibility for the fifty- 
thousand dollar case, I am sure he would concede that he is not 

i 

eligible for the million-dollar case. 


Wednesday, March 2, 1955. 

The above-entitled action came on for hearing on motion for 
continuance, before the Honorable Bolitha J. Laws, Chief 
Judge, United States District Court. 


[Tr. 1 j 


Mr. Lish. * * * I am of counsel for the plaintiff, Your 
Honor, and this case is now set for trial on March 7. [Tr. 2J 
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The reason for our request, Your Honor, is this—there are 
two—but I might go back for a moment and say that pursuant 
to Your Honor's direction last summer, the case came up for 
trial in October of last year. We were ready, the plaintiff was 
here, and after two days before the Court, the complaint was 
dismissed on the motion of the government claiming that the 
three additional parties, the Cia Constructora y Administra- 
dora. a Mexican corporation, the Banco de Mexico, and Egger 
& Co. in New York, were indispensable parties. 

We resisted the motion; we lost. The Court ordered that 
the complaint be dismissed with leave to amend to bring these 
part ies in and set the trial for February. 

The trial, through no fault of our own, was scheduled for 
March 7. At this time, we find two very important reasons 
for requesting a continuance, the first is the health of the plain¬ 
tiff. I have a photostatic copy of the letter of his doctor at¬ 
tached to the motion in support of same and I would like to, 
if I may, read one particular point of it, Your Honor. 
***** 

[Tr. 3] Mr. Lish. According to the doctor’s letter, which is very 
short and I won’t read it in its entirety, he said he has had 
Mr. Rusche, who is incidentally past 72 years old now, under 
his treatment for years, Dr. Stahel in Switzerland, and apart 
from a grave illness of the esophagus, he has had pneumonia 
several times. In fact, he had pneumonia in August 1954, 
Your Honor, and nevertheless came here in October and in 
order to do it, was under constant dosage of penicillin because 
of his doctor's instructions, because Your Honor had set it and 
we insisted he be here. Dr. Stahel now says: 

A renewed trip for a date in March or April 1955 would 
be connected with the very greatest risk for the health of 
the patient. The latent danger of pneumonia, the bad 
season as well as the high age of Mr. Rusche causes me to 
advise the patient urgently to abstain from the crossing. 

As has been pointed out previously to this Court, I believe, 
[Tr.4] Your Honor, Mr. Rusche’s health prevents his flying so that 
he has to come, as he has in the past, by ship; and in view of 
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this, he wouldn’t come and we actually, for practical purposes, 
couldn’t have him here for Monday. 

***** 

The Court. How much longer do you want? 

Mr. Lish. We would like to have it set for May 15. 

The Court. How long will it take to try it? 

Mr. Lish. We estimated, I think, before Judge McLaughlin, 
three or four weeks. 

The Court. What is your view about it? 

**#•»* 

Mr. Gordon. Your Honor please, the government objects to 
this motion for continuance. As a matter of quick chronology, 
this case was set for trial in March 1954. It was put over to 
June 7 and then, just a week before trial, as is the case now, 
Mr. Rosden, plaintiff’s other counsel, appeared before you 
and asked for a continuance on the ground of his client having 
applied for a visa in April but couldn’t get a visa in time to 
get to the trial in June; and that his most important key wit¬ 
ness was en route from Brazil to Germany and could not appear. 
The name of that witness was Mr. Schwarzer. It turns out 
Schwarzer will never appear in a trial and refuses to testify, 
and as Your Honor may recall, we had some question in June 
as to whether plaintiff had been diligent in applying for a visa 
and the State Department- 

The Court. What about the Mexican situation? 

Mr. Gordon. On the Mexican situation. Your Honor, these 
parties were in default since January 10, according to Mr. 
Lish’ papers and he took a default against them just a few 
days ago. 

Now, it seems to me we would get into an impossible situa¬ 
tion if trials were going to be postponed or delayed on the 
tenuous grounds that some third parties might reopen a de¬ 
fault against them. In that situation, we wouldn’t know where 
we stand. 

The Court. Have you got any information about the man’s 
health? 

Mr. Gordon. As to the man’s health. Your Honor, we have 
none beyond what is stated in this doctor’s certificate, but 


[Tr.5] 


[Tr.63 
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[Tr.7] reading the doctor’s certificate carefully, it appears he is in 
bettor health now than he was when he came last October. 
In October, he had just gotten over an attack of pneumonia. 
In October, he was suffering right then and there from puru¬ 
lent bronchitis. There is nothing in the doctor’s certificate 
to that effect at this time. 

The Court. How much inconvenience and expense would it 
put you to, to put it off to the first of May? 

Mr. Gordon. Well, we do have witnesses on call, Your 
Honor. 

The Court. I mean, are they out of the country? 

Mr. Gordon. No; they are out of town; one witness is out 
of town. 

The Court. I will tell you what I will do, I will let you pick 
any date around the first of May you want, after you confer 
with your witnesses, and you can make it the First, if you 
want to. 

Mr. Gordon. This witness is going to be out of the country 
starting May 15 and throughout June, he told me that yester¬ 
day. 

The Court. I am going to force the trial, then. 

Mr. Gordon. That is why I am suggesting, if any continu¬ 
ance at all- 

The Court. I will give you a trial anywhere from Monday, 
the 25th of April, that you select, until Wednesday, the 4th 
of May. 

g] Mr. Gordon. The 25th of April would be fine. 

The Court. They will have to come this time. 

Mr. Lish. As I told Judge Morris, and I don’t want to 
take up too much time- 

The Court. I don’t want to take up any more time. I 
want that to be a firm date. Speak to me a week before this 
case, it may be that I will assign it to a visiting Judge, I don’t 
know. Has any Judge heard it in this court, to any extent? 

Mr. Gordon. No, Your Honor. 

The Court. That is all right, it will go in routine, then. 
April 25th. 

***** 
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[Washington, D. C., Monday, April 25, 1955. 

The above-entitled matter came on for hearing before the 
Honorable Daniel H. Thomas, Judge of the United States Dis- [Tr. 1] 
trict Court.] 

***** 

The Court. Well, if my memory serves me correctly, there [Tr. 5] 
is a stipulation that in case of death prior to trial, that deposi¬ 
tion can be used. 

Isn’t this the 14th setting of this case, or some such number? 

Mr. Rosden. I wouldn’t know, Your Honor. I do know [Tr.6] 
that the trial commenced in September; that since that time 
there have been two continuances. It was first set for Febru¬ 
ary 14. Then there was a continuance to March 7. That was 
based, if I remember right, on the ground that one of the 
party defendants had not been properly served as yet. One 
of the third party defendants. 

And the last continuance granted by Chief Justice Laws, to 
today, was based on the health of the plaintiff. 

At that time, Your Honor, a medical certificate of his own 
physician and my sworn affidavit were introduced, and that 
said that he could not travel except in summertime because 
of the danger- 

The Court. Well, isn’t it in truth and fact, isn’t the situa¬ 
tion such that that gentleman will never be able to come here? 

Mr. Rosden. That is true. Your Honor. He will never be 
able to come here. 

The Court. I certainly would not expect a witness or liti¬ 
gant or anyone else to endanger his health to attend court, but 
this case is three years old. I don’t think the gentleman wall 
ever be able to come to this country. 

Mr. Rosden. Your Honor, on the basis of the certificate as 
now introduced, I have no doubt that he never will be able to 
come any more. 

The Court. I don’t think that that situation has manifested [Tr. 7] 
itself overnight. It looks to me like you are about as ready 
as you will ever be to try this case. 

What say the government? 

Mr. Gordon. If Ycur Honor please, we object to any request 
for continuance at this time. 




70 


This case was at issue since August of 1952. Since that time, 
the government and the plaintiff have taken the depositions 
of 27 witnesses on four different occasions in Germany. We 
have also taken the deposition of the plaintiff himself. 

Now, that deposition w’as not limited to discovery purposes, 
Your Honor. As you pointed out, there is a stipulation in the 
files that if Mr. Rusche is not alive at the time of the trial, 
that the deposition could be used to the full extent permitted 
by the rules. 

The stipulation further provides that if he is alive at the 
time of the trial, then plantiff can use the deposition only 
if the defendant first uses it. 

Now*, we are perfectly whiling, and I make this formal offer 
to waive that stipulation. We are perfectly willing that plain¬ 
tiff use his deposition taken in Munich in June of 1953 to the 
full extent permitted by the federal Rules of Civil Procedure, 
as though this stipulation had not been entered into. 

I did not limit Mr. Rosden’s examination of his client. Mr. 
Rosden commenced the taking of that deposition. If he wanted 
to limit it to a small area, why, that was his business. 

[Tr.8] I undertook a searching cross-examination, and the total 
length of that deposition is 165 pages. 

The question of plaintiff’s intent was gone into, and he 
testified as to his intent, and he testified as to his moves and 
where he lived during the crucial period. 

As far as new’ documents that Mr. Rosden mentioned, I 
don’t think even if plaintiff were here he could get those in, 
because the plaintiff has been under court order since 1953 by 
Judge Keech. An order for discovery providing that he must 
produce for inspection any relevant document in defined cate¬ 
gories, so I don’t think he can come in with any new documents. 

As far as plaintiff’s state of health, in the many, many con¬ 
tinuances of this case that have already taken place, this is 
the first time that plaintiff’s counsel has, in open court, stated 
that in his opinion plaintiff can never come to this trial. 

He has never said that before. When he was here asking 
for a continuance before Judge Laws on March 2, 1955, when 
the trial w’as then set for March 7, he represented to Judge Laws 
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on a basis of medical certificates at that time that plaintiff could 
come and would come any time after May. 

The Court. If you compare these two certificates—I can 
appreciate that. I think this last certificate is much the 
stronger of the two. 

Mr. Gordon. If I may point out. Your Honor, we don’t [Tr. 9] 
have the benefit of the certificate. 

The Court. Well, it is in the file. 

Mr. Gordon. Yes,Your Honor, but I understand that the 
first certificate was made by plaintiff’s long-time physician— 
his personal physician who has been treating him for many 
years. Apparently this latest certificate- 

The Court. He is a medical officer of the American Con¬ 
sulate in Zurich. 

Mr. Gordon. Frankly, I don’t know just what that means. 

It may be he is called in by the Consulate on specific occasions, 
or may be permanently attached to the Consulate, but the 
significant fact as to the health. Your Honor, seems to me 
that Mr. Rusche since 1946 has been suffering from a chronic 
throat ailment. 

He has been able, since 1946, to work in Switzerland and 
move about. He came to this country in October 1954, at the 
time when he had shortly gotten over an attack of pneumonia, 
and his personal physician stated that he suffered from a latent 
danger of pneumonia and bronchitis. 

I am stating this from memory, but I believe that is sub¬ 
stantially correct. So plaintiff was here in October. 

Now', at that time there was nothing to prevent plaintiff from 
taking his own deposition. He was here. We were here. 

In the same way. there was nothing to prevent plaintiff from [Tr. 10] 
taking his deposition since June of ’53. when his first deposition 
was taken. Especially since on three other occasions, in De¬ 
cember of 1953. in April of 1953, and—I mean in December of 
’54. and April of '54, and in July of '54, counsel for both sides 
were in Europe taking testimony of some 20 additional 
witnesses. 

So why he waits until the day before trial. Your Honor, last 
Friday, and came before Judge Holtzoff with this request, and 
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now he makes precisely the same request which Judge Holtzoff 
turned down. 

The Court. I don’t know the exact procedure that is followed 
here, but it is my understanding that the assignment judge 
passes on questions of continuance. 

That question having been passed upon by Judge Holtzoff 
as late as last Friday, and there being no change in circum¬ 
stances between last Friday and today. I am inclined to think 
that I should not reopen that hearing and should abide by 
Judge Holtzoff s ruling. 

And I think, in view of the fact that the government waives 
that portion of the stipulation which would prohibit the plain¬ 
tiff from using the deposition unless the government first offered 
it. the government waiving that part of the stipulation, which 
would leave it now so that the plaintiff could use that deposition 
to the full extent of the rules. I think the case should proceed. 
* * * * * 

[Tr. 18] Mr. Rosdex. May I continue my argument as to the con¬ 
tinuance? 

The Court. Well, let’s put it this way. Is there anything 
new since your presentation to Judge Holtzoff Friday morning? 

Mr. Rosdex. Nothing new has happened, but something 
was not presented to Judge Holtzoff that had happened al¬ 
ready before, so that he didn’t have the whole facts before 
him. 

If I may refer to that. Your Honor. 

Since the testimony of Mr. Rusche was taken, the deposition, 
of Mr. Rusche in 1953, 26 other depositions have been taken 
by both parties. 

As I said this morning, the primary reason why the plaintiff’s 
deposition is of utmost importance is that he has to rebut some 
of the testimony that is contained in these depositions. That 
was an opportunity he did not have in 1953—could not have. 

I do not think. Your Honor, that Your Honor is bound 
by Judge Holtzoffs decision. 

The Court. I do not think that, either. I think by custom 
probably yes, but there are exceptions to it. 

Mr. Rosdex. Yes, Your Honor, and the question here is, is 
this one of the exceptional cases? 
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First, it is an exceptional case because this fact was not before 
Judge Holtzoff—in fact, I didn't get to present it. 

In addition to that, I should like to refer to three cases, two 
of which are cases from the United States Court of Appeals 
for the District of Columbia, where similar situations were 
presented. 

• « » • • 

And I therefore move formally for a continuance and for [Tr.21] 
permission to take these depositions, and continuance until 
these depositions are taken. 

The Court. If it were not for the fact that the testimony of 
the plaintiff has been taken, I would possibly grant the con¬ 
tinuance, but this case has been on the docket for five years— 
three years, I beg your pardon. 

And from my observation of the file, and reading it Satur¬ 
day, I don’t think that the plaintiff’s condition—the plaintiff 
having become ill, is a matter of an overnight proposition, and 
I frankly think, gentlemen, the case should be tried. 

If I am wrong—and the Court of Appeals might say, “Yes, 
you are wrong,” but I do not think so. 

I think the case ought to be tried, so let’s proceed, gentle¬ 
men. 

Motion denied. 

• * # « « 

The Court. * * * In view of a stipulation made yesterday, [Tr. 51] 
the plaintiff’s deposition heretofore taken may be introduced 
by the plaintiff to the full extent permitted by the rules of 
civil procedure. 

Mr. Rosdex. Your Honor, from tomorrow on, I shall at¬ 
tempt to have a lady here, when the testimony of a lady is 
being taken, instead of just reading the questions and answers 
by one person. I believe it will be easier on all of us when one 
is the answering person, and the other one is the asking one. 

(At this time the court proceeded with the reading of the 
depositions, as follows:) 

Trudy Eliel, Hanns Ludwig Geiger, Maria Louise Geiger, 

Otto Rusche, Gerhardt Hein, Kurt Alles, Dr. Silla, Mrs. Cac- 

carelli, Mr. Ampt, Dr. Antonini, Luigi Conti. 

***** 
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Monday, May 9, 1955. 

The above-entitled matter came on for further hearing be¬ 
fore the Honorable Daniel H. Thomas, Judge of the United 
States District Court, 

***** 

[Tr. 70] The Court. Proceed, gentlemen. 

Mr. Rosden. Your Honor, we were ordered to produce four 
documents. These documents have arrived, and I am hereby 
producing them. 

The defendant has received photocopies of these four docu¬ 
ments on Friday—Thursday—and I should like to place the 
four documents I have received in the court’s hands. 

The Court. Now, does this take care of all of the documents 
that were in question? 

Mr. Gordon. No, Your Honor, it does not. It does not 
cover Passport No. 4600, which is referred to in the letter of 
August 5,1946, by the Swiss Government to Mr. Rusche, which 
was in reply to a previous letter of his which was one of these 
documents. 

Passport 4600 in this letter of August 5, 1946, was stated to 
be a German passport which expired on October 12, 1943; 
definitely one of the crucial periods involved in this case. 

***** 

Depositions of witnesses, taken before me Dan A. Zachary, 
Vice Consul of the United States of America, duly commis¬ 
sioned and qualified, presiding officer, at the offices of the 
Department of Justice, Overseas Branch, 59 Mauerkircher 
Strasse, Munich, Germany, at 10:15 a. m., on June 2, 1953, 

***** 

[Tr .6] Otto Rusche was called as a witness in his own behalf and 

testified as follows: 

Direct examination of the witness by counsel for the 
plaintiff by Mr. Rosden: 

Q. Mr. Rusche, please give your full name and address? 

A. Otto Rusche; Zollikon-Zurich, Zollikon Strasse 12. 

* ♦ * * # 
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Cross-examination of the witness by counsel for the [Tr.30] 
defendants by Mr. Gordon : 

***** 

Q. You received a decision from the German Foreign Ex- [Tr. 138] 
change Control authorities with respect to your foreign prop¬ 
erty in February of 1941, did you not, Mr. Rusche? 

A. I believe. 

Q. You haven't produced a copy of that decision. Counsel, 
and I call for production of that decision. I can more particu¬ 
larly identify it as the decision of February 10, 1941, V-DEV 
4/2308/41. 

Mr. Rosdex. So far it has not been found. Therefore I 
haven't produced it as yet, but I shall undertake to do my best 
to get it. I should also mention that that is only one of several 
that started already earlier. 

Mr. Gordon. I am asking with respect to this particular one, 
and if you have any earlier ones, I would like production of 
those earlier ones, too. 

Mr. Rosden. They will be produced if they can at all be 

found. | 

I 

***** 

Mr. Gordon. Yesterday morning during my cross-examine [Tr.203] 
tion of Mr. Rusche, I called for the production of the decision 
of the German government of February 10, 1941, and I believe 
you stated for the record that you did not have that decision 
and that when you did find a copy, you would furnish it to us. 

After the examination of Mr. Rusche was closed and later in 
the afternoon, I found this document on my desk, which did not 
come from the files of defendants, a document dated February 
10, 1941, from the Reichtswirschafts minister to Mr. Rusche, 
pertaining to V-DEF-4/230S/41. I am puzzled as to how the 
document got on my desk, Mr. Rosden, and Mr. Rusche is not 
here and I cannot inquire of him as to the authenticity of this 
document. 

i 

Mr. Rosden. This document was together with a number of 
other documents pertaining to the same decision. I believe I 
handed that all to you yesterday. The statement you made, I 
believe, you referred to the decision of 1934. That I do not 
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have and never have had, and have tried to get and haven’t 
gotten. These were together there with three or four others, 
and I gave them to you or to Mr. JafFray. In fact, I remem¬ 
ber, Mr. Gordon, I said I had taken two off that had no bear¬ 
ing. Maybe Mr. Jaffray remembers. This was in my files. 

Mr. Gordon. I will not argue with you, Mr. Rosden, as to 
what the record shows about this document. It is my clear 
recollection of what the record shows that on the examination 
of Mr. Rusche in the morning, yesterday, I asked for the pro¬ 
duction of this document of February 10, 1941, and you made 
a statement for the record that you did not have it, but you 
would get—when you would get it you would furnish us with 
a copy. I first saw this document in the afternoon yesterday, 
after Mr. Rusche’s deposition had been finished, in the course of 
examining Mr. Hein. My opportunity to examine Mr. Rusche 
on this document is gone because he is no longer here. I think 
it’s an unfortunate situation. 

Mr. Rosden. First let me state that I did not put it on your 
desk at any later time, but if you wish to examine Mr. Rusche 
on this document, I shall be happy to produce him. I don’t 
want you at a disadvantage. 

Mr. Gordon. I have to disagree with you as to when I first 
saw this document. 

M.r. Rosden. I didn’t say when you saw it. I said when 
I put it there or didn’t put it there. 

Mr. Gordon. Are you stating for the record you gave me 
the document when I called for it in the morning yesterday, on 
the examination of Mr. Rusche? 

Mr. Rosden. I put the document, together with three or 
four others pertaining to the same thing, in your or Mr. Jaf- 
fray’s hands or desk. 

Mr. Gordon. Didn’t you give me those documents when I 
was examining Dr. Hein, and I asked you at that time to let 
me see the Devisenstelle documents because I was examining 
Mr. Hein about that matter? 

Mr. Rosden. That is possible. That I don’t recall. 
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Washington, D. C~, Tuesday, May 10,1955. 

The above-entitled matter came on for further hearing 
before the Honorable Daniel H. Thomas, 

***** 

Direct examination by Mr. Gordon : [Tr. 3] 

Q. Will you please state your full name and address? 

A. Bernard J. Reverdin. Ninety-two Orchard Street, Oyster 
Bay, New York. 

Q. What is your occupation or profession? 

A. I am an attorney. 

Q. Have you been admitted to the American Bar? 

A. I have been admitted to the American Bar, and to the 
Swiss Bar. 

I am a member of the Bar of the Canton of Geneva, 
Switzerland. 

Q. Were you born in Switzerland? 

A. I was born in Switzerland, and lived in Switzerland 
until 1948. 

* * * * * 

Q. Have you testified as an expert on Swiss law in Federal [Tr. 4] 
and State courts in the United States? 

A. Yes; I have repeatedly. 

***** 

Q. Now, let me ask you this. If any such documents as [Tr.20] 
an entry permit and residence permit and alien’s identification 
booklet, had been issued to this hypothetical German citizen 
who is residing in Switzerland from October ’41 to ’44, would 
copies thereof, or any official evidence thereof, be available to 
the German citizen at this time, from Swiss Governmental 
sources? 

A. Yes; I know from my own experience that the Federal 
Government retains the dossier of the alien, and any document 
which would be in this dossier would, of course, be available 
to the alien. However, those documents would not be available 
to third persons. 

The Court. Not be available? 

The Witness. Would not be available to third persons. 



The Court. Would they be available to third persons with 
the alien's consent? 

The Witness. Presumably, Your Honor. 

Now, the Cantonol Alien Police Authority also keeps a 
dossier of the alien, inasmuch as he has issued permits to him, 
and those documents would also be available to the alien. 

The Court. To whom else? 

The Witness. Or to persons authorized by him. 

The Court. Go ahead. 

By Mr. Gordon : 

Q. Now, was this hypothetical German citizen, was he 
under any duty to report to the police authorities of Switzer¬ 
land, if he were living there from October ’41 to April ’44? 

A. The decree of the Swiss Federal Council of September 
5. 1939. to which I have referred previously, advised in Article 
2, that any alien had to report within 24 hours after entry into 
Switzerland to the local police of the place in which he planned 
to stay. 

Q. Now, is there any question in your mind that if a Ger¬ 
man citizen was living in the Canton of Tessin from October 
’41 to April ’44, that he could at this time go to the Cantonol 
Alien Police or the Federal Aliens Police and ask to get copies 
or certified copies of the documents in his dossier, showing 
that he had received permits of residence, entry permits, 
etc.? 

A. I am sure that such an alien could receive those docu¬ 
ments. They would include the copies of permits issued to 
the alien. They would include, also, visas issued to the alien ; 
also expired alien booklets issued to such alien. 

***** 

[Tr.48] Q. Now. if during the period October ’41 to April ’44, a 
German citizen paid Cantonol taxes in the Canton of Tessin, 
and Municipalities in Montagnola and Lugano, would he be 
listed in the appropriate tax registers of these communities? 

A. Yes; he would be registered. 

There are lists of tax payers which are maintained by the 
municipality, and also by the Cantonol Defense Tax, and Can¬ 
tonol Defense Levy Administration. And a tax payer who 
had paid taxes would be listed in those lists. 
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Q. Let me ask you, could a tax payer who had paid such taxes 
obtain from the tax authorities copies of returns he filed or 
assessments levied against him? 

A. Yes; he could obtain copies, and he could obtain also, 
statements to the effect that he had paid taxes, and that he was 
registered in the various registers or lists. 

***** 

Deposition of witness, taken before me, Thomas A. De Hart, 

Vice Consul of the United States of America, duly commis¬ 
sioned and qualified, presiding officer, at the American Con¬ 
sulate General, 28 Ludwigstr., Munich, Germany, at 2:05 p. m., 

July 22, 1954, pursuant to court order, notice by plaintiff and 
agreement between Counsel. 

* * * * * 

Mrs. Trudy Eliel was called by the Plaintiff, and testified [Tr.4] 
through the interpreter as follows: 

Direct examination of the witness by counsel for the 
plaintiff by Mr. Rosden: 

Q. What is your name * * * 

Mr. Gordon. Excuse me, Mr. Rosden, would you care to 
make a statement as to the nonappearance of Mr. Heckenbach, 
as you just told me? 

Mr. Rosden. Mr. Heckenbach will not appear. 

Mr. Gordon. Well, I understand from you—correct me, if 
I am wrong—that Mr. Heckenbach is vacationing some place 
on the North Sea, that he was in Frankfurt, or was ready to 
come to Frankfurt last Thursday, but that his deposition was 
not taken at that time. That he returned to the North Sea and 
that at this time you don’t think it important enough to impose 
upon him to come from his vacation spot at the North Sea to 
Munich in order to depose. That is the information as I 
understood it from you. Is that correct, Mr. Rosden? 

Mr. Rosden. That is correct. And now, let’s go on: 
***** 
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APPELLANT'S STATEMENT OF QUESTIONS PRESENTED j 

l 

j 

! 

i 

! 

First question; May the trial court enter an order for production of 

documents if the documents are designated so indefinitely 
that both plaintiff and the court would have to harbor 
doubts as to what documents are to be included? 


Second question; 


Third question: 


Fourth question: 


Fifth question: 


Sixth question; 


Seventh question; 


Can tax returns or the question whether ja person did 
or did not pay taxes be used to determine residence? 

Was it abuse of discretion when the court below denied a 
motion for interrogatories to a number Of new witnesses 
when, immediately prior thereto, taking!of depositions 
from other witnesses had shown irreconcilable conflict? 

i 

j 

Was it abuse of discretion to deny change of place of 
taking depositions from Munich to Milano when fifteen 
witnesses lived one hour from Milano ancjl eight hours 
from Munich, thereby making it impossible for plaintiff 
to get the testimony of most of these witnesses? 

Did the court below abuse its discretion in refusing 

a continuance of the trial for the purpose of taking 

plaintiff's deposition (precluded therepofor by court 

order) when plaintiff, his own most important witness, 

was demonstrably too ill to appear at t^ial? 

| 

i 

Who is ’’doing business within Germany” within the 
meaning of the Trading with the Enemy Alct. a corpora¬ 
tion, or its officers or directors acti|ng therefor? 

! 

Does a person become an enemy within thje meaning of 
the Trading with the Enemy Act merely bjy being an 
officer and/or director of a German corporation which 
latter, incidentally, did war business? 


i 

t 

i 

I 


i 


i 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13361 


OTTO RUSCHE; 

Appellant 
v. 

HERBERT BROWNELL, JR., et al. 

Appellees 


APPEAL FRCM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CF COLUMBIA 


BRIEF FOR APPELLANT 


Final Judgment Below 

Upon trial, the United States District Court for the District of 
Columbia (Thomas, J.) entered Judgment (A 18) and findings of facts and 
conclusions of law (A 19-44) on December 24, 1955. Notice of appeal was 
filed on February 21, 1956 (A 72). 

Jurisdictional Statement 

The jurisdiction of the Court below was invoked under Section 9(a) 
of the Trading with the Enemy Act, as amended (40 Stat. 419, as amended, 


50 U.S.C.A. App. 9). The jurisdiction of the United States Court of Appeals 
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! 

| 

i 

i 

i 

j 

j 

I 

j 

i 

i 


for the District of Columbia is based on 62 Stat. 929 28 U.S.C.A. Sec¬ 


tion 1291. 


Statutes Involved 
— 

i 

The following statutory provisions are primarily involved-. 

I 

i 

(1) Sec. 9(a) of the Trading with the Enemy Act ( as amended (50 


U.S.C.A. App. Section 9(a)), which reads in part as follows: 

i 

Any person not an enemy or aily of enemy claiming jany 
interest, right, or title in any money or other property 
which may have been conveyed, transferred ., assignejd, 
delivered, or paid to the Alien Property Custodian! or 

i 

seized by him hereunder and held by him or by the ITreasurer 
of the United States.. ..... may institute a suift in equity 
in the Supreme Court of the District of Columbia ojr in the 
district court of the United States for the distnjct in which 
such claimant resides, 

i 

i 

i 

| 

(2) Sec. 2 of the Trading with the Enemy Act, whicjh reads as 

i 

| 

follows, in part: 


The word "enemy 7 ’ as used herein, shall be deemed to mean, 
for the purposes of such trading and of this Act —\ 


(a) Any individual, partnership or other body!of 

individuals, of any nationality, resident within 
the territory ... of any nation with which the 
United States is at war. or resident outside the 

i 

United States and doing business within sdch territory.... 


Statement of the Case 


Plaintiff and appellant instituted suit below und^r Section 9(a) 

I 

! 

of the Trading with the Enemy Act for the return of property vested by 
various vesting orders. He alleges not to have been an ^nemy, having 
been resident within Switzerland.. The appellees maintaihed that he was 

I 

resident within Germany until April 1944 and that, untilj that time, had 
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done business within Germany by virtue of having been the export manager 
of AEG ; a large German corporation, comparable to General Electric. 

The testimony on the question of residence was principally in the 
form of depositions. 

The plaintiff and appellant was unabl-' for reasons of health to 
appear at his trial. Motions of his counsel to take his testimony by 
deposition, or to continue the trial, were denied. His testimony on his 
own behalf was deemed important because of the hopeless contradiction 
amongst the witnesses. A motion by plaintiff to take interrogatories 
of other witnesses abroad who might have cleared up the contradiction, 
was denied. 

The court below rendered judgment in favor of appellees. 

Statement of Points 

The court below erred in that it: 

(1) Issued an order for discovery and inspection that violated 
due process by indefiniteness, by permitting a fishing 
expedition, and by requiring production of immaterial and 
inadmissible documents; 

(2) Refused an order for letters rogatory to additional wit¬ 
nesses abroad who had become necessary for plaintiff’s 
case and the issuance of which would not have caused delay, 
thereby prejudicing plaintiff’s case in violation of due 


process; 


I 


(3) Failed to give plaintiff his day in court by .refusing to 

take his deposition or to continue the hearing when he was 

j 

proved too ill to appear in Washington, 

! 

i 

(4) Concluded that acting as an officer and director of a cor- 

i 

i 

poration not owned by him, a person "does business" within 

i 

I 

the meaning of the Trading with the Enemy Act; 

I 

(5) Concluded that a person acquires enemy-taint and becomes an 

j 

enemy by virtue of working as an officer and director for a 


large German corporation who is incidentally;also handling 


war work. 


Summary of Argument 


The order for discovery and inspection issued in this case 

prejudiced plaintiff and appellant because: j 

(a) it lacked definiteness so that plaintiffl could not know 


what to produce; 


(b) it required production of tax returns fqr the purpose 

i 

of proving residence, for which purpose jthey are in¬ 


admissible ; 


(c) it required production of documents not | in the control 

i 

of plaintiff. 

I 

i 

Plaintiff’s and appellant’s motion for written interrogatorie 
to 18 witnesses all living in other continents, made as soon 
as an irreconcilable conflict in testimony was discovered. 


could not be denied without violating due process. 
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3. Denial of plaintiff*s and appellant’s motion for a continu¬ 
ance to take his own testimony, in the face of an uncontested 
sworn medical certificate according to which a trip from 
Europe to this country for appearance at the trial might be 
fatal to him, constituted ahuse of discretion, particularly 
where plaintiff’s own testimony was alleged to be decisive; 
the abuse of discretion is exaggerated where plaintiff, prior 
to this occurrence, was precluded by court order from taking 
his own deposition. 

4. "Doing business" within the meaning of the Trading with the 
Enemy Act concerns the owner of a business or a corporation 
as such; officers and directors of a corporation, acting for 
the latter, are not "doing business"; it is the corporation 
that is doing business. 

5. The term and concept of enemy-taint cannot be extended to 
include persons working as officers and/or directors or 
employees of a corporation which latter, incidentally, does 
war business. 

ARGUMENT 

I. 

The Order for 'Discovery and Inspection 

The order for discovery and inspection, as filed on November 28, 
1952 (A 50) far exceeded that which is permissible under Rule 34 of the 


Federal Rules of Civil Procedure: 


4 


6 


(a) Under (1) of the said order, plaintiff was ordered to 

I 

i 

i 

produce: 

I 

i 

"All correspondence, records and documents ojf plaintiff 
pertaining to (a) his status as a citizen, subject or 
national of Mexico, (b) his status as a citizen, subject 
or national or Germany and (c) his status asl a citizen, 
subject or national of any other country." ! 

It would have been entirely proper had the ojrder in this 

I 

I 

regard required merely the production of such documents 

i 

i 

dealing with such status. But when the words "pertaining 

to" were used, this order led to the following consequence 

i 

that shows clearly its own fallacy: Plaintiff, through 

i 

i 

! 

counsel, offered in evidence at the trial. dedical and 

l 

dental bills by Swiss physicians resp. dentists, in order 

i 

to show physical presence in Switzerland, ttiereby trying to 

| 

i 

bolster his contention that he was a "national" (resident) 

I 

i 

of Switzerland. Plaintiff was effectively charged with 

i 

j 

violation of the order of production in notjproducing these 

I 

i 

documents before. Plaintiff had no idea thkt he had these 

i 

i 

bills and it was only counsel for plaintiff who noticed 
their relevancy at a later time. j 

i 

This demonstrates the point made in Ohmer v. Duncan, 

I 

I 

8 F.R.D. 582, according to which a request for an order 

I 

i 

of production is to be overruled if the lack of particular 
identification of documents requested wouldi make it difficult 


for the court to determine whether compliance had been made. 
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This is even more so when, in order to understand what is to 
be produced, plaintiff would have had to make himself familiar 
with the connotations of the term ’’national” under American law 

(b) Points 4, 5, 7 and 11 suffer from the same failing: All corres 
pondence, records and documents of plaintiff*s during 8 years, 
relating to ”... business activities of plaintiff in Germany... 
and residence and/or physical presence of plaintiff within 
Germany ... and Switzerland'(point 4) is a true fishing ex¬ 
pedition and was too broad for plaintiff to know when he had, 
or had not, complied. 

(c) Under point 6 of the same order, all tax returns of plaintiff 
during a period of 8 years are ordered produced. They were 
produced and a number of findings (Numbers 43, 46, 47, 61, 

62, 70, 71) were based thereon. 

The only point of reference where payment or non-payment 
of taxes could have any relevancy, is residence. Whether or 
not a person pays his taxes properly is not a proper factor in 
determining residence. Evidence of non-payment of taxes is 
unadmissible evidence for proof of non-residence ( Worsham v. 
Legin , 144 Ga. 707, 87 S.E. 1025; In re Lankford . 272 Mo. 1, 

197 S.W. 147). 

(d) As to production of Swiss residence permits (point 2), find¬ 
ing No. 65 being based on failure of production, it was never 
shown that such permits were still in plaintiff*s hands. In 
fact, they had to be returned to the government offices when 
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new permits were made out from time to time, ja fact that 

i 

j 

plaintiff was prevented from proving becausejof the failure 

i 

l 

to give him his day in court (infra). He wai prevented from 
proving, also, that the government records iji the Swiss 

j 

canton of Tessin are in disorder, 

| 

II. | 

i 

i 

i 

i 

Refusal and Restrictions as to Taking Testimony 

i 

i 

After three sets of depositions had been taken in] Europe in June 

i 

! 

1953, December 1953 and April 1954 (A 54) , it became obvjious that wit- 

i 

i 

I 

nesses were in irreconcilable conflict on the question ojf plaintiff’s 
being ’’resident within" Germany or Switzerland. While the issue of such 

i 

residence was always in the case, the irreconcilability of evidence did 

| 

i 

not develop until the end of April 1954. 

i 

I 

i 

Thereupon, plaintiff moved for letters rogatory on May 18, 1954 

! 

i 

i 

(A 53) to be directed to 18 additional witnesses in Switzerland (15), 

i 

I 

j 

Germany (2) and Chile (1). This motion was denied (A 56). Upon a re¬ 
hearing (A 56) the motion was denied but the taking of testimony of the 

I 

fifteen Swiss and one German witness by way of deposition, but only in 

i 

Germany, was permitted (A 57). This order was due to the fact that 

! 

i 

Switzerland will not accede to deposition practice. (This fact is 

| 

notorious and subject to judicial notice.) It would haye been proper 

i 

to grant the motion for written interrogatories, rather! than subject 

i 

i 

i 

plaintiff to the incredibly high expense of transporting fifteen wit- 

I 

| 

nesses from Switzerland to Germany. That is exactly wi^ax our practice 
of written interrogatories is meant for! 
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Plaintiff thereupon moved to modify the said order (A 58) so as to 
be permitted to take the depositions in Milan, Italy. For Milan is hardly 
more than an hour t s train or car ride from the place where most of the 
witnesses live (Lugano) while it takes about eight hours to travel to 
Munich, Germany (see Motion, A 58). This motion to modify was also 
denied (A 59) which denial has no semblance of justification. 

As a consequence, several of the witnesses being too old to 
travel, others being unwilling to absent themselves from their pursuits 
for so long, ten of the fifteen Swiss witnesses could not be heard, nor 
could the testimony of the Chilean witness be obtained. 

The entire findings of plaintiff’s ’’being resident within” Germany 
respectively Switzerland, were detrimentally affected by these rulings. 
They amount to a denial of due process. 

III. 

Denial of Appellant’s Day in Court 

If the rulings regarding obtaining testimony were strange enough, 
another set of rulings was worse, for they deprived plaintiff of his 
day in court. 

On June 17, 1954, an order was entered quashing plaintiff’s 
notice to take his own deposition (A 60), which order contains the 
following sentence: 

”3. On the prefsent state of the record, plaintiff may 
not take his own deposition in advance of trial.” 

Plaintiff had appeared in Washington for trial on October 18, 

1954. At that time, the complaint was dismissed for failure to join 
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i 

I 

indispensable parties and the action was revived by amended complaint. 

I 

On April 19, 1955, counsel received by airmail an affidavit sworn 

to by the medical officer of the American Consulate Generjal in Zurich 

I 

| 

according to which the plaintiff was so ill that the trip to Washington 

I 

might be fatal (A 61-62)„ At the same time counsel for one of the 
indispensable parties (the Mexican Government) had informed that he would 

i 

probably file an appearance and ask for a continuance to Iprepare himself. 
When within two days thereafter the Mexican Government had not moved, coun- 

i 

sel moved on April 22 in open court before Judge Holtzoff for a continu¬ 
ance of the trial that was set for April 25 t submitting the said medical 

I 

certificate (Transcript of Hearing. A 63-67). The motio^i was denied, 

j 

I 

although the defendants did not — nor could they — state any reason 

j 

why they would be prejudiced. 

i 

I 

At the beginning of the trial, on April 25, 1955, plaintiff's 
counsel again moved for a continuance (A 68), pointing op.it that his 
testimony would be indispensable and decisive (A 69). Counsel asked 
the continuance to be enabled to take plaintiff's deposition abroad. 

j 

i 

Again, the motion was denied (A 72). 

j 

Plaintiff's testimony would have substantially affected almost 

i 

all findings. The denial of a continuance, particularly after the prior 

i 

i 

order precluding plaintiff from taking his own deposition, was arbitrary 

! 

and capricious exercise of xhe court's discretion, amounting to a denial 

l 

i 

of due process. 


i 
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In Cornwell v. Cornwell t 73 App. D„C. 233, 118 F. (2) 396, this 
Court said : 

Although the granting of a continuance... are addressed to 
the discretion of the trial court, that discretion must be 
exercised in the interest of justice. Where, as here, the 
appellant was ill and was the most material witness in 
support of her own case, we conclude that the motions should 
have been granted. 


IV. 

"Doing Business' 1 

On the basis of the findings, according to which plaintiff was 
an officer and director of a large German electric firm that also 
engaged in war work (findings Nos. 13-18, 23-36), the court below 
found in its 4th conclusion of law that plaintiff was an enemy because 
he was doing business within Germany and occupied territories (A 43). 
This conclusion constitutes an error of law. 

(a) The Legislative History 

The House Report on the original Trading with the Enemy Act 

(House Report No. 85, 65th Congress, 1st Session), appended also to 

the Senate Report (Senate Report No, 113, 65th Congress, 1st Session 

(Library of Congress Serial 1: 7249)), says that 

doing business within Germany, of course, means having 
a branch or agency actively conducting business within 
that country. 

On the floor of the House, in debate, Representative Montague, 

speaking for the Committee reporting the bill, said: 

’’But, happily for us, this bill seeks to accomplish these 
great ends by creating no new rules of international law. 


i 
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i 

I 

”... The purpose of the bill is to make neutral citizens or 
subjects doing business within the enemy territory enemies. 

This is not new law. The English Tradmg-with-the-enemy 
Act so determines such neutrals, and I think out* jjnpreme 
Court declares business so carried on in the country of the 
enemy by neutrals makes them enemies..... 

”... his business is not susceptible of division into lines 
or degrees of hostile activity or friendly activity.” 

i 

j 

He also quoted the case of The Flying Scud v, U.Sj . (6 Wall 263, 

f 

i 

18 L. ed. 755) and Representative Lenroot, managing the till g confirmed 


on the floor of the House (Congressional Record, House, duly 1917. p. 

I 

I 

4969) that the bill was enacting into law what had been jthe law before. 

j 

For further enlightenment, we have to resort to tjhe Hearings. 

I 

| 

The bill was drafted by the Department of Justice, Assistant Secretary 

i 

I 

Warren. He said in these hearings (Hearings before the ^Subcommittee of 
the Committee on Commerce, United States Senate, 65th Congress, 1st 
Session, on H.R. 4960 (July 23, 24, 25, 27, 30 and August 2, 1947), 
p. 134): 


’’Take the case of a Mexican doing business withih Mexico 
and within the United States, and also doing business 
within Germany — that is, having an agency or bfanch in 
Germany — as to the assets of his Mexican branch and the 
assets of his German branch, it is a mere matter|of book¬ 
keeping as to where they are used. So that, as I say, as 
a matter of administration, you can not split a .pan up 
according to the places in which he is doing business. 

This provision would entail the greatest hardship on United 
States citizens, because United States citizens lire forbidden 
to do business with the enemy, i.e., with persons defined as 
•enemy’ in this bill. The proviso, as I understand it, says 
that X. Y. in Mexico shall not be deemed an enemy with respect 
to his transactions connected with the purely Mexican business, 
but with respect to his transactions connected wjith this 
German business — that is, his business done within Germany — 
he shall be deemed an enemy. Now. there is no possible way 
in which an American citizen, seeking to deal wijth a Mexican 
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citizen can know whether the Mexican’s assets are used in his 
Geraan business or are confined to use in his Mexican business. 
In other words, that is a perfectly impracticable provision. 

’The reason that it was adopted was that Congressman Lenroot 
stated that the old cases on international law only termed a 
man an enemy in so far as he has property in the enemy's 
country. That is true, but this is a question of statutory 
provision and a question of advisability of domestic law and 
policy to be determined by the legislature of each country 
for itself. In the old days, trading with the enemy, of 
course, was merely by the passage or transfer of tangible 
property but nowadays no passage or transfer of tangible 
property or funds needed in a man's business. It is just 
as valuable to a Mexican having a German branch to run up his 
assets in Mexico and use them as the basis of credit in Germany, 
as it is to transmit or transfer actual gold or money or 
property; so that the theory on which the old cases confined the 
term 'enemy* to merely affecting property in the enemy country, 
no longer applies. It is perfectly clear that it may be just 
as serious a matter to this country to prevent dealings with 
Mexican or Swiss or Swedish or Spanish houses which have branch 
houses in Germany as it would be to prevent dealing with Germans 
themselves. There may be no distinction between the cases, the 
actual practice and injurious results; and as I first pointed 
out, you can not either in law or in fact split a man into 
halves as to his business, as this amendment provides.” 

Further, he said: 

”In defining 'enemy* we used the words 'doing business within 
such territory' — that is, doing business within Germany; 
and we used those words with intent, because the words 'doing 
business within the State,* of course, have been construed 
many times by the Supreme Court. It is a very well-recognized 
phrase, and has a clearly defined legal meaning. 'Doing 
business within* Germany is, of course, different from doing 
business with a German citizen. I find, however, that apparent¬ 
ly that phrase has been misunderstood by certain business men, 
and they regard doing business within Germany as synonymous 
with doing business with a German. Of course the two are 
entirely distinct; but I submit for your consideration whether 
it is better to use that phrase or to use the phrase which is 
found in the English statute, 'carrying on business within.* 

Just to illustrate that take, for instance, line 1 on page 2. 
This commences on page 1, line 8. It is as follows (reading): 

(a) Any individual, partnership, or other body of 
individuals of any nationality, resident within the 
territory (including that occupied by the military and 
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naval forces) of any nation with which the United 
States is at war, or resident outside the United 
States and doing business within such territory, etc 
The English statute simply uses the phrase ’^o carry 
on business within such territory.* I do not know 
whether that is any clearer than ’doing business*. 


Senator Fernald. It is just the same. 


Mr. Warren. That means having a branch or agency! within such 
territory. The English Act uses the words ’carrying on.* I 
do not know whether it is any improvement on our language or 
not. I simply suggest that for your consider at iojn. 

Senator Vardaman. What do you think about it? 

Mr. Warren. Personally, I say we use the words ’idoing business 
in,* because those words have been given a definite meaning by 
our Supreme Court, and I was surprised to find th[at anybody 
misunderstood them.” 

In the same Hearings, Mr. Warrens memorandum on American judicial 

| 

decisions on the law of Trading with the Enemy is printed (it is referred 

i 

! 

to in the Report.) (Hearings, page 170). 

i 

l 

; 

From all these utterances, as well as from the above mentioned 

i 

i 

memorandum and the cases of the Supreme Court referred jto therein, the 

i 

j 

ratio legis becomes exceedingly clear: one was of the opinion that this 

i 

bill would actually not constitute a change in the international law as 

it existed. There existed general agreement, that any property that 

| 

was engaged in trading with the enemy was subject to seizure, whether 

I 

i 

or not its owner lived in enemy territory. Everybody wlas aware of the 

I 

fact an international trader who had branches m various countries, one 

i 

of which was located in Germany, would have an easy time of devoting 


property from a neutral branch to the German branch by a mere book 
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entry. That kind of transaction was to be avoided. And the method 
found by Judge Warren, the Assistant Attorney General who wrote the 
bill, was to dub the owner as an enemy and take his property as the 
property of an enemy rather than taking merely the property that was 
openly engaged in trade with the enemy. 

This then shows that the statutory designation as an enemy 
followed the owner of the property. To put it in another way: the 
reason for a person’s becoming an enemy was that he has property of his 
engaged in trading with the enemy. 

The consequence is obvious: doing business within enemy 
territory is a phrase, aimed at the owner of such property, not agents 
or officers. 

(b) AEG Was ’Doing Business”, Not Appellant 
The application of the result of the scrutiny of the legisla¬ 
tive history can only lead to one inescapable conclusion: in view of 
the fact that AEG, a corporation, was doing business within Germany, 
such corporation became an enemy. However, the agents or officers 
or managers of such corporation did not become enemies because of 
doing business within enemy territory, unless, of course, they were 
controlling shareholders hiding behind the corporate screen. Appellant 
had no stock whatever in AEG, and no proprietory interest. Thus, con¬ 
ducting affairs for AEG did not make him an enemy. 

This is in exact harmony with the decision in the case of Page 
(Miller) v. United States (11 Wall. 268, 20 L. ed. 135), wherein Mr. 


Justice Strong said: 
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"The confiscation is not because of crime, but because of 

i 

the relation of the property to the opposing belligerent s 
a relation in which it has been brought in conseqqence of 
its ownership. It is immaterial to it whether th^ owner 
be an alien or a friend, or even a citizen or subject of 
the power that attempts to appropriate the property." 

I 

It is respectfully submitted that plaintiff has not been "doing 

i 

business within enemy territory" within the meaning of Sec. 2 of the 

i 

i 

i 

Trading with the Enemy Act. 

v i 

v ♦ I 

I 

i 

Enemy Tain t 

| 

(a) Concept 

I 

During and after World War I, the United States Supreme Court 

j 

held that the question whether a corporation is an enemy! could only 

i 

be decided by its own status t not by the question whetheir it is owned 

i 

i 

i 

or controlled by enemies ( Behn v. Miller a 266 U.S. 457, ]69 L. ed, 374, 

i 

I 

45 S. Ct. 165). | 

I 

I 

i 

But in World War II it soon became obvious that jit was too easy 

i 

to cloak actual enemy interests by placing them in non-enemy corpora- 

i 

i 

tions. In Clark v. Uebersee (322 U.S. 480. 96 L. ed. 8$8, 68 S. Ct. 

| 

174), the Court reversed its prior stand and held that such cloaked 
assets would render the corporation subject to seizure.! It said 


that the purpose was: 


"... not to appropriate friendly or neutral assets but to 
reach enemy interests which masqueraded under thjsse 
innocent fronts," 

i 

l 

And further: 

! 

"So if the definitions contained in § 2 8 are to be har¬ 
monized with the policy underlying S 5(b) and § 0(a) of 

j 
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the amended Act, we would have to say that they are merely 
illustrative, not exclusionary. To do otherwise would be 
to impute to Congress a purpose to paralyze with one hand 
what it sought to promote with the other." 

Then the Court proceeded to use the words "enemy taint" in the follow¬ 
ing context': 

"It is said that the entire property of a corporation would 
be jeopardized merely because a negligible stock interest, 
perhaps a single share, was directly or indirectly owned or 
conrrolled by an enemy or ally of an enemy. It is also 
pointed out that securities or interests other than stock 
might be held by an enemy or ally of an enemy and used 
effectively in economic warfare against this country. But 
what these interests are, the extent of holdings necessary 
to constitute an enemy taint, what part of a friendly alien 
corporation's property may be retained where only a frac¬ 
tional enemy ownership appears, are left undecided." 

Soon thereafter, the United States Supreme Court again had 
occasion to rule on a question of beneficial ownership of corporate 
assets in the case of Kaufman v. Societe Internationale (343 U.S. 156, 
36 L. ed. 853, 72 S. Ct. 611). In this case the question arc~.e whether 
a non-enemy stockholder of an enemy corporation could recover his pro¬ 
portionate share of the assets of the corporation. Mr. Justice Black, 
citing and further explaining the principles laid down in the Uebersee 
ci.se, said in the opinion: 

"(1-3) Thus, under the 1941 amendment the non-enemy character 
of a foreign corporation because it was organized in a 
friendly or neutral nation no longer conclusively determines 
that all interests in the corporation must be treated as 
friendly or neutral. The corporate veil can now .be pierced." 

On the same day, the Court handed down its second Uebersee 

aecision ( Uebersee v. McGrath . 343 U.S. 205, 96 L. ed. 888, 72 S. Ct. 

CIS). That case had come up again on the following facts: An enemy 
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! 


i 


i 

I 

owner of stock had transferred title to this stock to his! non-enemy 

i 

i 

i 

son with a usufruct agreement according to which the enemy father 
received 80% of the proceeds,. Finding that the father, fjar all 

I 

I 

practical purposes, owned or controlled 97% of the stock jby virtue 

I 

i 

of the usufruct agreement, the court said: 

"As construed by this Court in Clark v. Uebersee Fiinanz- 
Korp., A.G., supra, § 2 included in the word t ene4y" all 
corporations affected with an 9 enemy taint .* (emphasis 
supplied) 

i 

i 

The conclusion from these observations is simple: j Enemy 

i 

l 

i 

taint, whether applied to a natural or legal person, attaches only 

i 

! 

when such person is a cat's paw of enemy interests, i.e. when he 

i 

j 

covers up for enemy-interest, holding in his own name wha[t not 

| 

legally, but economically, is enemy property. 

i 

Applying the above-mentioned principle to appellant, we sub- 

i 

i 

mit that he is not enemy-tainted. j 

WHEREFORE it is respectfully submitted that the judgment 

l 

I 

below should be vacated and the case should be 

i 

i 

remanded with appropriate instructions.! 


George Eric Rosden 
1025 Vermont Avenue, N. 
Washington 5, D. C. 

Counsel for Appellant 


i 



I 


j 

i 

i 

j 





Filed 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


OTTO RUSCHE ) 

12, Zollikerstrasse ) 

Zollikon near Zurich, ) 

Switzerland, ) 

Plaintiff ) 

) 

v. ) 

) 

J. HOWARD McGRATH ) 

as Attorney General of ) 

the United States, ) 

Justice Department, ) 

Washington 25, D. C. ) 

) 

and ) 

) 

GEORGIA NEESE CLARK ) 

as Treasurer of the ) 

United States ) 

Treasury Department, ) 

Washington 25, D. C. ) 

Defendants ) 


I 

i 

i 

; 

i 

j 

I 


I 


Civil Action No. 2510-52 

Complaint under Section 
9(a) of the Trading with 
the Enemy Act 


i 


A 

1.) This action arises under Section 9(a) 
the Enemy Act, as amended (50 U.S.C.A. App. 9). 
troversy exceeds the sum of $3,000.00, exclusive 
costs. 


I 


I 


of the Trading with 


The matter in con- 

i 

I 

of interest and 


i 


2.) Plaintiff, OTTO RUSCHE, formerly a citizen of (jjermany 


who may have lost his German citizenship by virtue of a Mexican 


naturalization proceeding, resides at 12, Zollikerstrassej, Zollikon 

j 

near Zurich, Switzerland. 


3) Defendant, J. HOWARD McGRATH, is a citizen of ^he 

j 

United States and the duly appointed, qualified and acting Attorney 





-A2- 


General of the United States, and as such is charged with the duty of 
administering property vested pursuant to the Trading with the Enemy 
Act by Executive Orders Nos. 9788 of Oct. 14, 1946, 11 F.R. 11981, 
and 9989 of Aug. 20, 1948, 13 F.R. 4891 and by the 1947 Reorganization 
Plan No. 1, Sec. Ill, 12 F.R. 4534. 

4,) Defendant. GEORGIA NEESE CLARK, is a citizen of the United 
States and the duly appointed, qualified and acting, Treasurer of the 
United States and as such is charged with the duty of holding and 
administering funds vested by the Justice Department, Office of Alien 
Property, and transferred into the custody of the Treasurer of the 
United States. 


B 

5. ) On June 5, 1950, the Defendant McGRATH, acting through 
the acting Director of the Office of Alien Property, filed Vesting 
Order No. 14 640 with the Federal Register (F.R. Doc. 50-4815) and 
said Vesting Order was published on June 6, 1950 (15 F.R. 3510). 

6. ) Said Vesting Order No. 14 640 provides as follows: 

"(Vesting Order 14 640) OTTO RUSCHE 

In re: Securities owned by and debt owing to Otto 
Rusche. F-28-23725-D-1/2/3/4/5/6/7/8, F-28-2482- 
D-l/2/3, F-28-2482-E-1. 

Under the authority of the Trading With the Enemy 
Act, as amended, Executive Order 9193, as amended, 
and Executive Order 9788, and pursuant to law, 
after investigation, it is hereby found: 

1. That Otto Rusche, on or since the effective 
date of Executive Order 8389, as amended, and on 
or since December 11, 1941, has been a resident 
of Germany and is a national of a designated enemy 
country (Germany); 


2. That the property described as follows: 


i 
l 

I 

a. Those certain shares of stock evidenced by;the 
certificates described in Exhibit A, attached hereto 
and by reference made a part hereof , together with 
all declared and unpaid dividends thereon, 

i 

b. Three hundred (300) shares of no par value; $7,00 
Preferred Stock of Electric Power & Light Corporation, 

2 Rector Street , New York 6. New York, a corporation 
organized under the laws of the State of Maine ,j 
evidenced by certificates numbered 33694, 33695 and 
33701, for 100 shares each, and registered in the name 
of Cia Constructora y Administradora, S .A. , togjether 
with all declared and unpaid dividends thereon.; and 
any and all rights of exchange, 

i 

c„ Five thousand (5,000) shares of $1.00 par value 
capital stock of Basin Montana Tunnel Company, Room 
703, 2 Park Avenue , New York 16, New York, a corpora¬ 
tion organized under the laws of the State of Delaware, 
evidenced by certificates numbered 22734/38, f6r 1,000 
shares each and registered in the name of Cia (^onstruc- 
tora y Administradora, S.A., together with all declared 
and unpaid dividends thereon, and any and all tights of 
exchange thereof for .50C par value capital stpck of 
the aforesaid corporation on the basis of five old 
shares for one new share. 


d. Those certain debts or other obligations, matured 
or unmatured, evidenced by eighteen (18) Cities Service 
Company Fully Registered 3 percent Temporary Sinking 
Fund Debentures, registered in the name of Ciaj Con¬ 
structora y Adminisa, S.A., said debentures bearing 
the numbers and in the amounts set forth below,: 


Numbered: 

TRXM 313/7- 1 

TRM 7826/33 - 1 

TRC 16072/5 - 1 

TOD 3661 --- 


Amounts 

! 

$ 10,000 

1,000 

ljoo 

500 1 Each, 


together with any and all accruals to the aforesaid 
debts or other obligations and any and all rights to 


demand, enforce and collect the same, and any and all 

I 

rights in, to and under the aforesaid debentures. 
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e. All rights and interests in the Federal Water &. 

Gas Corporation (in dissolution), 90 Broad Street, New 
York 4, New York, evidenced by certificates numbered 
12830/12919, each for one hundred (100) shares of $5.00 
par value common stock of the aforesaid corporation, 
said certificates registered in the name of Cia Con¬ 
structor y Administradora, S~A., and any and all 
liquidating dividends thereon, together with any 

and all rights in, to and under the aforesaid certifi¬ 
cates, and 

f. That certain debt or other obligation owing to 
Otto Rusche by the Chase National Bank of the City of 
New York, 20 Pine Street, New York, New York, arising 
out of a checking account entitled Otto Rusche, main¬ 
tained with the aforesaid Bank and any and all rights 
to demand, enforce and collect the same, 

is property within the United States owned or controlled 
by, payable or deliverable to, held on behalf of or on 
account of, or owing to or which is evidence of owner¬ 
ship or control by, Otto Rusche, the aforesaid national 
of a designated enemy country (Germany); 

and it is hereby determined: 

3. That to the extent that the person named in sub- 
paragraph 1 hereof is not within a designated enemy 
country, the national interest of the United States 
requires that such person be treated as a national of 
a designated enemy country (Germany).. 

All determinations and all action required by law, in¬ 
cluding appropriate consultation and certification, having 
been made and taken, and, it being deemed necessary in 
the national interest, 

There is hereby vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt 
with in the interest of and for the benefit of the United 
States. 

The terms ’’national” and ’’designated enemy country” as 
used herein shall have the meanings prescribed in sec¬ 
tion 10 of Executive Order 9193, as amended. 

Executed at Washington, D.C., on May 8, 1950. 

For the Attorney General. 

HAROLD I. BAYNTON, 

Acting Director, 

-»--A T J_Tl__lx_ft 


(SEAL) 


EXHIBIT A 


Name and address 

of issuing cor¬ 
poration 

State of 

incorpora¬ 

tion 

Number 

of 

shares 

Par 

Value 

Type 

Cert. 

No. 

1 

Registered in 

name of 

American Electric 
Securities Corp., 
20 Pine St. , New 
York 5, N. Y, 

Delaware 

7,000 

$1.00 

Pref. 

1818/ ! 
1887 j 
at 

100 

Cia Construc¬ 
tor y Adminis- 
tradore, S .A . 


sharesj 
each j 


American Power 

Maine 500 

No par 

$5 

24639/| 

Do . 

and Light Co., 




Pref „ 

43 at 


2 Rector St ., 





100 


New York City 





share^ 
each | 


Christiana Securi 

- Delaware 10 

100.00 

Com¬ 

l 

WC 

Do . 

ties Co., DuPont 
Building t Wilming¬ 
ton, Del. 

- 



mon 

6509 | 

1 

i 

j 


Republic Natural 
Gas Co., M & W 
Gower Bldg., 311 
South Akard St. , 
Dallas 1, Tex. 

do. 

1,500 

2.00 

do. 

12315| 

i 

! 

i 

i 

1 

i 

Do . 

Texas Gas Utili¬ 

do . 

1,000 

1.00 

do. 

1 

131/40 

Do . 

ties Co. , P.0. 





at 10(j) 


Box 1092, Del 





share^ 


Rio, Tex. 





each j 

i 


Atlas Corp. , 33 

do . 

200 

1.00 

do. 

C-443&4/ 

| 

Do . 

Pine St . , New 





5 at 100 


York 5 , N. Y. 





| 

shares 

each i 

i 

i 


Socony-Vacuum Oil 

New 

York 100 

15.00 

Capi¬ 

i 

NYB | 

Do . 

Co . , Inc . , 26 




tal 

35637p 


Broadway t New 


100 



NYB 

1 


York 4s N. Y. 


4 



35637p. 

NYC j 

58960P 

I 


(F.R. 

Doc. 

50-4815; Filed 

, June 5 

, 1950 

, 8:48 a.m.) 
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7. ) On June 5, 1950, the Defendant McGrath, acting through 
the acting Director of the Office of Alien Property, filed Vesting 
Order No. 14 685 with the Federal Register (F.R. Doc. 50-4822), and 
said Vesting Order was published on June 6, 1950 (15 F.R. 3514). 

8. ) Said Vesting Order No. 14 685 provides as follows: 

"(Vesting Order 14 685) OTTO RUSCHE 

In Re: Stock owned by Otto Rusche, F-28-23725-D-5. 

Under the authority of the Trading With the Enemy 
Act, as amended, Executive Order 9193, as amended, 
and Executive Order 9788, and pursuant to law, after 
investigation, it is hereby found: 

1. That Otto Rusche, on or since the effective 
date of Executive Order 8389, as amended, and on 

or since December 11, 1941, has been a resident of 
Germany and is a national of a designated enemy 
country (Germany); 

2. That the property described as follows: 

Fifteen hundred (1500) shares of $2.00 par value 
common stock of the Republic Natural Gas Company, 

M & W Tower Building, 311 South Akard Street, 

Dallas 1, Texas, a corporation organized under the 
laws of Delaware, evidenced by certificate numbered 
NC 34755 registered in the name of Cia. Constructora 
y Administradora S.A., and presently in the custody 
of the Continental Illinois National Bank and Trust 
Company of Chicago, Trust Department, Chicago 90, 
Illinois, together with all declared and unpaid 
dividends thereon, 

is property within the United States owned or con¬ 
trolled by, payable or deliverable to, held on 
behalf of or on account of, or owing to or which 
is evidence of ownership or control by, Otto Rusche, 
the aforesaid national of a designated enemy 
country (Germany) 

and it is hereby determined: 
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► 

4 



i 


►* 


i 


i 

i 

i 

I 

i 

i 


3. That to the extent that the person named in sub- 
paragraph 1 hereof is not within a designated enemy 
country, the national interest of the United States 
requires that such person be treated as a national of 
a designated enemy country (Germany), 

i 


All determinations and all action required by law. 
including appropriate consultation and certifipation, 
having been made and taken, and, it being deemed neces¬ 
sary in the national interest, 


There is hereby vested in the Attorney General of 
the United States the property described above!, to be 
held, used, administered, liquidated, sold or otherwise 
dealt with in the interest of and for the bendfit of 
the United States. 


The terms "national” and "designated enemy qountry" 
as used herein shall have the meanings prescribed in 
section 10 of Executive Order 9193, as amended. 


Executed at Washington, D.C., on May 24, 1950. 


For the Attorney General. 

i 

(SEAL) HAROLD I. BAYNTON, 

Acting Director, 

(F .R. Doc. 50-4822; Office of Alien Property 

Filed June 5, 1950, 

8:48 a.m.) 

i 

9. ) On July 25, 1950, the defendant McGrath, acting through 

i 

the acting Director of the Office of Alien Property, filjed Vesting 

I 

Order No. 14 868 with the Federal Register (F.R. Doc. 50;-6536) and 

i 

! 

said Vesting Order was published on July 26, 1950. (15 jF.R. 4777). 

i 

i 

i 

10. ) Said Vesting Order No. 14 868 provides as fallows: 

i 

"(Vesting Order 14 868) OTTO RUSCHE 

i 

In re: Securities owned by and debt owing to Otto Rusche, 

i 

i 

Under the authority of the Trading With the Enemy Act, 
as amended, Executive Order 9193, as amendedj and Execu¬ 
tive Order 9788, and pursuant to law, after investiga¬ 
tion, it is hereby found: 


! 


-A8- 


1. That Otto Rusche, on or since the effective date 
of Executive Order 8389, as amended, and on or since 
December 11, 1941, has been a resident of Germany and 
is a national of a designated enemy country (Germany); 

2. That the property described as follows: 

a. Seven thousand and twenty (7,020) shares of $7.50 
par value common stock of Southern Natural Gas Company, 
Inc., Birmingham, Alabama, evidenced by certificates 
numbered 26440/26509 for 100 shares each and by a certi¬ 
ficate numbered 35784 for twenty (20) shares, all regis¬ 
tered in the name of Cia. Constructora y Administradora, 
S.A., together with all declared and unpaid dividends 
thereon. 

b. Seven thousand and twenty (7,020) shares of $1.00 
par value common stock of Southern Production Company, 
Inc., 1612 Fairfield Avenue, Shreveport, Louisiana, 
evidenced by certificates numbered N 5361/5430 for 100 
shares each and by a certificate numbered NO 4957 for 
20 shares, all registered in the name of Cia. Construc¬ 
tora y Administradora, S.A., together with all declared 
and unpaid dividends thereon, and 

c. That certain debt or other obligation evidenced by 
an outstanding check drawn by the Central Hanover Bank 
and Trust Company as Transfer Agent for Southern Natural 
Gas Company, said check numbered 13146, dated June 12, 
1950, and in the amount of $2,457.00, together with any 
and all accruals to the aforesaid debt or other obliga¬ 
tion, and any and all rights to demand, enforce and col¬ 
lect the same, and any and all rights in, to and under 
the aforesaid check, 

is property within the United States owned or controlled 
by, payable or deliverable to, held on behalf of or on 
account of, or owing to, or which is evidence of owner¬ 
ship or control by, Otto Rusche, the aforesaid national 
of a designated enemy country (Germany); 

and it is hereby determined: 

3. That to the extent that the person named in sub- 
paragraph 1 hereof is not within a designated enemy 
country, the national interest of the United States re¬ 
quires that such person be treated as a national of a 
designated enemy country (Germany). 




> 


► 
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i 


i 

l 


All determinations and all action required by law, in¬ 
cluding appropriate consultation and certif icatj.ion, 
having been made and taken, and, it being deemqd neces¬ 
sary in the national interest, 


j 

There is hereby vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt 
with in the interest of and for the benefit ofjthe United 
States. 


The terms "national” and "designated enemy country" as 
used herein shall have the meanings prescribed in section 
10 of Executive Order 9193, as amended. 

j 

Executed at Washington, D. C„, on July 12, 1950. 

i 

I 

For the Attorney General. 


HAROLD Jl. BAYNTCN 

(SEAL) Acting Director 

Office of Alijen Property 

(F.R. Doc. 50-6536; Filed, July 25, 1950; 8 ;j47 aj.) 

j 

! 

11.) On September 26, 1951, the defendant McGrathj acting 


through the Director of the Office of Alien Property, filed Vesting 

i 

j 

Order No. 18503 with the Federal Register (F.R. Doc. 51-11608), and 

i 

i 

said Vesting Order was published on September 27, 1951 (16 F.R. 9840). 
12.) Said Vesting Order No. 18 503 provides as follows: 
"(Vesting Order 18 503) OTTO RUSCHE j 


In re: Securities owned by and debts owing toi Otto Rusche. 

i 

| 

Under the authority of the Trading with the! Enemy Act, 
as amended, Executive Order 9193, as amended, and Execu¬ 
tive Order 9788, and pursuant to law, after investigation, 
it is hereby found: 

I 

i 

i 

I 


1. That Otto Rusche, on or since the effective date of 
Executive Order 8389, as amended, and on or sjince 
December 11, 1941, has been a resident of Gerjmany and is 
a national of a designated enemy country (Germany); 


i 

2. That the property described as follows: 

1 


I 
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a. Three thousand two hundred and ninety (3,290) shares 
of common stock of General Public Utilities Corporation, 

61 Broadway, New York, New York, evidenced by certificates 
numbered C 168212/243 at 100 shares each and F ^71251, at 
90 shares, registered in the name of Egger & Co., and 
presently in the custody of the City Bank Farmers Trust 
Company, 22 William Street, New York, New York, together 
with all declared and unpaid dividends thereon, 

b„ Three hundred and twenty-nine (329) shares of common 
stock of South Carolina Electric and Gas Company, 328 Main 
Street, Columbia, South Carolina, evidenced by certificates 
numbered N 32805/807 at 100 shares each and N o32989 at 
29 shares, registered in the name of Egger &. Co., and 
presently in the custody of the City Bank Farmers Trust 
Company, 22 William Street, New York, New York, together 
with all declared and unpaid dividends thereon, 

c. That certain debt or other obligation evidenced by a 
check drawn to the order of Egger &. Co. in the amount of 
$14,476.00 representing accrued dividends on the General 
Public Utilities Corporation common stock as described 

in subparagraph 2-a hereof, and presently in the custody 
of City Bank Farmers Trust Company, 22 William Street, 

New York, New York, together with any and all rights to 
demand, enforce and collect the same and any and all 
rights in, to and under said check, 

d. That certain debt or other obligation evidenced by 
a check drawn to the order of Egger k Co. in the amount 
of $2,893.89, representing accumulated dividends on the 
common stock of South Carolina Electric and Gas Company 
and the proceeds of sale of certain subscription rights 
to the holders of common stock of said company, as well 
as holders of common stock of New York State Electric and 
Gas Corporation, Rochester Gas and Electric Corporation 
and General Public Utilities Corporation, said check 
presently in the custody of the City Bank Farmers Trust 
Company, 22 William Street, New York, New York, together 
with any and all rights to demand, enforce and collect 
the aforesaid debt or other obligation, and any and all 
rights in, to and under said check, and 

e. Sixty (60) Portland Electric Power Co. 6 percent 
Collateral Trust Income Bonds, due March 1, 1950, each 
of $1,000 face value numbered as listed below: 


-All-- 


15409, 7677/80 , 8532/33, 8584, 8709, 9480/84,! 

10179, 11502/03, 12371, 7707, 7850/54, 9394, 

12220, 13262, 13265/66, 13268/69, 13280, 1328^/85, 
13484/88, 14749/50, 14946, 14967, 1301, 2312,1 
2720/21, 4064, 5454, 7638/48 

j 

I 

said bonds presently in the custody of The Chasfe 
National Bank of the City of New York, 11 BroadjStreet, 
New York, New York, together with any and all rights 
in, to and under said bonds, 


is property within the United States owned or controlled 
by, payable or deliverable to, held on behalf oif or on 
account of, or owing to, or which is evidence of owner¬ 
ship or control by, Otto Rusche, the aforesaid jnational 
of a designated enemy country (Germany), j 

and it is hereby determined: 

j 

i 

3, That to the extent that the person named {n sub- 
paragraph 1 hereof is not within a designated ^nemy 
country, the national interest of the United Spates re¬ 
quires that such person be treated as a national of a 
designated enemy country (Germany), 

All determinations and all action required by law, in¬ 
cluding appropriate consultation and certification, having 
been made and taken, and, it being deemed necessary in the 
national interest, 

i 

i 

There is hereby vested in the Attorney General of the 
United States the property described above, tojbe held, 
used, administered, liquidated, sold or otherwise dealt 
with in the interest of and for the benefit of! the United 

i 

States. ! 


The terms "national” and "designated enemy cpuntry” as 
used herein shall have the meanings prescribed! in section 
10 of Executive Order 9193, as amended. 

I 

i 

| 

Executed at Washington, D„ C., on September :20, 1951. 


For the Attorney General. 

HAROLD I. iBAYNTON, 

(SEAL) Assistant Attorney General, 

Director, Office of Alien Property. 

(F.R. Doc. 51-11608; Filed, Sept. 26, 1951; !8:52 a.m.) 


i 

i 

i 


13. ) On October 19, 1951, the defendant McGrath, acting 
through the Director of the Office of Alien Property, filed Vesting 
Order Number 18 560 with the Federal Register (F.R. Doc. 51-12635), 
and said vesting order was published on October 20, 1951 (16 F.R. 

10 762). 

14. ) Said Vesting Order Number 18 560 reads as follows: 

’’(Vesting Order 18 560) OTTO RUSCHE 
In re: Stock owned by Otto Rusche. 

Under the authority of the Trading with the Enemy 
Act, as amended, Executive Order 9193, as amended, 
and Executive Order 9788, and pursuant to law, after 
investigation, it is hereby found: 

1. That Otto Rusche who on or since the effective 
date of Executive Order 8389, as amended, and on or 
since December 11, 1941 has been a resident of Germany, 
is a national of a designated enemy country (Germany); 

2. That the property described as follows: Five 
thousand four hundred (5,400) shares of $3.50 par 
value common stock of Interstate Power Company, Du¬ 
buque, Iowa, evidenced by certificates Numbered 
N17015/68 for 100 shares each, registered in the name 
of Banco de Mexico S.A., together with all declared 
and unpaid dividends thereon, 

is property within the United States owned or controlled 
by* payable or deliverable to, held on behalf of or on 
account of, or owing to, or which is evidence of owner¬ 
ship or control by, Otto Rusche, the aforesaid national 
of a designated enemy country (Germany); 

and it is hereby determined: 

3. That to the extent that the person named in sub- 
paragraph 1 hereof is not within a designated enemy 
country, the national interest of the United States 
requires that such person be treated as a national of 
a designated enemy country (Germany) . 
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i 

I 

i 

All determinations and all action required by 1 law, 
including appropriate consultation and certifichtion, 
having been made and taken, and it being deemed! neces¬ 
sary in the national interest, 

| 

There is hereby vested in the Attorney General of the 
United States the property described above, to |be held, 
used, administered, liquidated, sold or otherwise dealt 
with in the interest of and for the benefit of the United 
States. 

The terms ” national" and "designated enemy country" 
as used herein shall have the meanings prescribed in 
section 10 of Executive Order 9193, as amended,! 

I 

Executed at Washington, D.C., on October 16, 1951. 

For the Attorney General. 

HAROLD I. BAYNTON 

(SEAL) D Assistant Attorney General, 

Director, Office of Alien Property. 

(F.R. Doc. 51-12635; Filed, Oct. 19, 1951, 9t00 a.m.) 

15. ) Pursuant to the said Vesting Orders,, the defendant McGrath 

j 

proceeded to collect all the assets mentioned therein. 

i 

16. ) Upon information and belief, the defendant McQrath pro-- 

j 

ceeded to liqoMhtto^-part of'the-assets thus vested, depositing substan- 

! 

tial amounts with the Treasurer of the United States. 


17.) (a) Plaintiff has been since before December |7, 1941, and 
still is, a domiciliary of Switzerland; 

I 

i 

(b) Plaintiff has been since before December j7, 1941, and 
still is, a resident of Switzerland, and 'not a resident 
of enemy or enemy occupied territory within the meaning 
of Sec. 2 of the Trading With the Enemy Act; 

I 

(c) Plaintiff has not done business within enemy or enemy 
occupied territory since before December 17, 1941; 

I 

I 

(d) Plaintiff is not an enemy or ally of eneriy. 


i 
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18. ) Plaintiff, at the time of vesting, was the rightful owner 
of all the vested property, and claims and alleges to be entitled 
thereto. 

19. ) On September 27, 1951, plaintiff, acting through his 
attorney, filed a notice of claim by registered letter with the 
Office of Alien Property, which was received by the said office on • 
September 28, 1951. 

20. ) On November 6, 1951, plaintiff, acting through his 
attorney, amended the said notice of claim so as to include Vesting 
Order number 18 560 and the defendant McGrath, acting through the 
Office of Alien Property, notified him on November 16, 1951 to the 
effect that the notice of claim is considered amended as requested. 

21. ) No action or return of property ensued. 

22. ) Plaintiff is entitled to return of the vested property 
under Section 9(a) of the Trading With the Enemy Act (50 U.S.C.A., 
App. 9). 

23. ) WHEREFORE , plaintiff prays: 

(a) That the Court make a- finding to the effect that 
plaintiff is not an enemy or ally of enemy and is, 
therefore, entitled to return of his vested property 
and/or the proceeds thereof, as well as of incre¬ 
ments, if any; 

(b) that the Court direct the defendants to render an 
accounting for all the property vested, increments 
thereon and proceeds of sales; 


(c) that the Court direct the defendants to return to 

i 

I 

i 

plaintiff all sums and/or property shown t6 be due 

I 

I 

him by such accounting; 


(d) that this Court grant to plaintiff such other 


further relief as the case may require and! as 


Court may deem just and proper. 


and 

the 


i 


I 

j 

i 

Filed: August 1, 1952 

ANSWER 
-- 

j 

I 

Defendants by their attorneys for their answer to the com- 

i 

i 

l 

plaint: 

I 

i 

1. Admit the allegations contained in paragraph liof the 

| 

i 

complaint. 

I 

j 

2. Admit that plaintiff was a citizen of Germany and on 

* 

i 

information and belief aver that he is still a citizen of!Germany, 

I 

deny that plaintiff lost his German citizenship by virtue! of a Mexican 

i 

naturalization proceeding, and deny any knowledge or information suf- 

I 

i 

i 

i 

ficient to form a belief as to the truth of the remaining! allegations 

i 

I 

contained in paragraph 2 of the complaint. { 

i 

1 

I 

3. Admit the allegations contained in paragraph 31 of the 

i 

i 

I 

complaint. j 

i 

I 

i 

4. Admit the allegations contained in paragraph 4 of the 

i 

I 

complaint. 

i 

i 

5. Admit the allegations contained in paragraph 9 of the 

I 

I 

i 

i 

i 
! 


complaint. 
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6. Refer to Vesting Order No. 14640 for the terms thereof and 
deny the allegations contained in paragraph 6 of the complaint. 

7. Admit the allegations contained in paragraph 7 of the com¬ 
plaint . 

8. Admit the allegations contained in paragraph 8 of the com¬ 
plaint . 

9. Admit the allegations contained in paragraph 9 of the com¬ 
plaint . 

10„ Admit the allegations contained in paragraph 10 of the 
complaint. 

11. Admit the allegations contained in paragraph 11 of the 
complaint. 

12. Refer to Vesting Order No. 18503 for the terms thereof • 
and deny the allegations contained in paragraph 12 of the complaint. 

13. Admit the allegations contained in paragraph 13 of the 
complaint. 

14. Admit the allegations contained in paragraph 14 of the 
complaint. 

15. Admit that pursuant to said Vesting Orders the predecessor 
of the defendant McGranery collected some of the assets mentioned 
therein but deny that he has collected all of the assets mentioned 
therein as alleged in paragraph 15 of the complaint. 

16. Admit the allegations contained in paragraph 16 of the 


complaint. 


I 
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* 


i 


I 

I 


17. 

► 

complaint. 

* 

18. 

complaint. 


Deny the allegations contained in paragraph 17| of the 


Deny the allegations contained in paragraph 18 of the 


19. Admit the allegations contained in paragraph 119 of the 

I 

i 

complaint. 

i 

i 

20. Admit the allegations contained in paragraph 2o of the 

i 

complaint. j 

i 

21. Admit that the vested property has not been returned to 

i 

plaintiff and deny the remaining allegations contained in paragraph 
21 of the complaint. j 

22. Deny the allegations contained in paragraph 2k of the 

1 

i 

complaint. j 


FOR A SEPARATE AND PARTIAL ! 

DEFENSE. DEFENDANTS ALLEGE: 

- , - 

I 

j 

23. Insofar as plaintiff sues for a return of proiperties which 

f 

prior to vesting were registered in the names of, or legai title to 

i 

I 

which were held by, persons other than plaintiff„ viz. t Cia Constructora 

| 

y Administradora, S.A., Egger & Co. and Banco de Mexico, S.A., said per- 

i 

I 

sons are indispensable parties to this action but they halve not been 

! 

joined therein. 

I 

WHEREFORE, defendant prays judgment dismissing the! complaint 

I 

I 

together with the costs and disbursements of this action; 

i 

I 

i 

i 

i 


i 

I 

i 

i 
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NOTE : 

There was an amended Complaint and Answer thereto filed, 
after a motion to dismiss for failure to join indispensable 
parties was granted with leave to amend,. All substantial 
changes contained in either were later eliminated by 
stipulation. 


I 
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Filed: Decjejnber 24, 1955 


JUDGMENT 


This action having come on for trial before me on April 25. 

I 

26, 27, 28 and 29 and May 2, 3, 4, 5, 9, 10, 11 and 13, 1^55. and 

! 

i 

the Court having heard the evidence adduced and the arguments of 

I 

counsel and having considered the briefs filed by counsel| and the 

I 

| 

Court, after due deliberation, having filed its findings of fact and 

i 

i 

conclusions of law, Now Therefore, it is 

i 

i 

ORDERED, ADJUDGED AND DECREED that plaintiff take pothing and 
shall not recover anything in this action, that judgment is hereby 

i 

entered in favor of defendants on the merits as against pjlaintiff 

I 

i 

i 

and that defendants have and recover from plaintiff their; costs in 

i 

i 

i 

this action and have execution therefor, and it is furthejr 

I 

i 

ORDERED, ADJUDGED AND DECREED that pursuant to th^' order of 

i 

I 

this Court of June 16, 1954, as amended by the order of ^une 24, 

I 

1954 and filed herein, the Clerk of the Court shall pay over and 

i 

deliver to the defendants the sum of $1,186093 out of the! total of 

i 

$2,500 deposited by plaintiff in this action, to reimburse defendants 

i 

I 

for travelling expenses in attending the taking of depositions by 

i 

plaintiff in Germany in July, 1954, plus such other sumsjas shall 

I 

i 

i 

be taxed as costs, and shall pay over the balance, if any, remaining 

i 

I 

of said $2,500 to plaintiff. 


Daniel H. Thomas 


United States District Jfidge 


Dated: 12/22/55. 
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Filed: December 24, 1955 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This action came on for trial before the Court on April 25, 

26. 27, 28 and 29 s and May 2, 3 ; 4 : 5, 9, 10, 11 and 13, 1955; and 
the Court, having heard the evidence adduced and the arguments of 
counsel, and having considered the briefs filed by counsel, now, 

I 

after due deliberation, makes findings of fact and conclusions of 
law as follows: 

FINDINGS OF FACT 

I 

1„ Plaintiff brings this suit to recover various stocks and 
bonds issued by domestic corporations and certain other properties 
vested under the Trading with the Enemy Act (50 U.S.C. App. Secs. 

1 et seq .) by the Attorney General of the United States, as successor 
to the Alien Property Custodian. For the most part, the vested 
properties have been sold and this suit is for the proceeds amount¬ 
ing to approximately $1,000,000.00. 

2. The properties were vested in 1950 and 1951 by the Attorney 
General’s Vesting Orders No. 14640, dated May 8, 1950, (filed with 
the Federal Register on June 5, 1950, F.R , Doc. 50-4815; published 
June 6, 1950, 15 F.R. 3510), No. 14685, dated May 24, 1950, (filed 
with the Federal Register on June 5, 1950, F.R. Doc. 50-4822; pub¬ 
lished on June 6, 1950, 15 F.R. 3514), No. 14868, dated July 12, 1950, 
(filed with the Federal Register on July 25, 1950, F.R. Doc. 50-6536; 
published on July 26, 1950, 15 F.R. 4777), No. 18503, dated September- 
20, 1951 (filed with the Federal Register on September 26, 1951, F.R. 

Doc. 51-11608; published on September 27, 1951, 16 F.R. 9840) and 
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No„ 18560, dated October 16, 1951, (filed with the Federal! Register 

i 

i 

i 

on October 19, 1951, F„R, Doc, 51-12635; published on Octcjber 20 ; 

! 

i 

1951, 16 F.R. 10762). 

i 

3. Plaintiff was born on February 1, 1883, in Schljeibnitz, 

I 

I 

l 

Germany, of German parents; he is and always has been a German 

1 

citizen exclusively. | 

i 

| 

4. Plaintiff received his formal education in Germany, In 

i 

1906, after working for about a year in England, plaintiff returned 
to Germany for a brief period, and then left Germany for Mexico, 

i 

| 

5„ From 1906 to 1912, plaintiff worked in Mexico [for the firm 

i 

Enrique Schoendube, which was the representative in Mexico of the 

i 

i 

German company, Allgemeine Elektricitaets Gesellschaft (hereinafter 

i 

called’AEG”). 

i 

! 

6. AEG was and is a very large corporation incorporated in 

I 

I 

Germany, and doing business in Germany and in many other ‘countries 

I 

throughout the world. It manufactured and sold a wide variety of 

j 

electrical products ranging from huge turbines and generators for 

j 

i 

i 

power plants to home appliances. It is the German counterpart of 

i 

i 

Westinghouse or General Electric in the United States. 

i 

7. In 1912, plaintiff married the daughter of the owner of 
the Schoendube firm, she being a native citizen of MexicJ). They had 

I 

! 

five daughters, all of whom are living with the exceptioh of Hannah, 

i 

who died in Germany in 1937. ! 

I 

i 

8. In 1912, AEG established a subsidiary company in Mexico 
and plaintiff was appointed manager. Plaintiff retained this 



-im¬ 


position until the early 1930*s, and until that time he received his 
basic salary in Mexico from AEG. 

9. From 1906 to the early 1930*s, plaintiff resided in Mexico, 
although he spent part of his time in traveling and working for AEG 

in the United States and South America. Plaintiff made return visits 
to Germany during this period, but during the 1920's he spent very -- 
little time in Germany. 

10. In 1925, plaintiff purchased a fourteen-room house at 

27 Goethestrasse in the Zehlendorf section of Berlin, Germany. Plaintiff 
paid approximately 150,000 Reichsmarks or $60,000 for the house. AEG 
made the purchase for plaintiff. In 1926, plaintiff purchased another 
house at 5 Klaus Grothstrasse in the Charlottenburg section of Berlin, 
Germany, for some 60,000 Reichmarks or $24,000. 

11. Plaintiff retained ownership of these two houses until he 
sold his 5 Klaus Grothstrasse house in 1950, and his 27 Goethestrasse 
house in 1953. 

12. Plaintiff and his family returned to live in Germany in the 
early 1930*s, and resided in the 27 Goethestrasse house. Plaintiff 
registered with the German police as residing at the 27 Goethestrasse 
house as early as February 18, 1931. 

13. Plaintiff continued to work for AEG in Germany. In 1934 
or 1935, he was appointed chief of the Overseas Department of AEG; 
and in February 1936, he was appointed a deputy member of the manag¬ 
ing board of directors ("Vorstand") of the company. Plaintiff 


retained these positions continuously through 1944. 
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14. The main office, headquarters and commercial domicile of 

| 

AEG and its Overseas Department prior to and from 1934 through 1944 

I 

was in Berlin, Germany. I 

15. The Overseas Department of AEG. during the period from 

j 

1934 through 1944, handled the company's business in countries over- 

I 

the-seas, including England and Ireland. In 1937, the Overtseas Depart- 

I 

ment received, in addition, jurisdiction over the company's business in 

i 

i 

Russia and the Baltic States of Latvia, Lithuania and Estonia. 

i 

i 

I 

16. Under German law in general and as specifically applied 

! 

i 

i 

to AEG during the period from 1936 through 1944, the managing board 

| 

of directors performed the combined functions of officers ^nd board 

i 

I 

of directors of an American corporation. The managing boai*d of direc- 

i 

I 

i 

tors of AEG was the organ of AEG which actually managed and conducted 

i 

I 

the business of the company and it was the decisive and mopt important 

I 

I 

body of AEG in directing, supervising, controlling, managing and 

i 

I 

operating the company. 

i 

i 

i 

17. Under German law in general and as specifically applied 

i 

to AEG during the period from 1936 to 1944, deputy members of the 

i 

! 

managing board of directors had all the rights, powers, functions, 

i 

duties and privileges of regular members of the board, alt+hough their 

! 

salaries were somewhat lower. Deputy members and regular members of 

i 

| 

the managing board of AEG were required to devote their fiill time to 

| 

i 

the company. 

i 

I 

i 

18. Under German law in effect from 1937 through ^.944, the 
chairman of the managing board of directors could decide any 




-A23- 


differences of opinion within the board unless the by-laws provided other¬ 
wise. The by-laws of AEG did provide otherwise, for they specified that 
a majority of the managing board would prevail if there was a difference 
of opinion within the board and that the chairman would cast the deciding 
vote only where the board was otherwise equally divided. 

19. From 1936 until April 1944, the managing board of directors 
of AEG met regularly twice a week in Berlin. From 1936 to March or April 
1944, plaintiff, except when he was away on trips as found in paragraph 41 
herein, regularly attended the meetings of the managing board of directors 
of AEG and fully participated in its decisions and deliberations. 

20. From 1936 through 1944, AEG had a supervisory board 
("Aufsichtsrat"). This was a board elected by the stockholders which 
had some veto powers over the managing board of directors and which 
selected the managing board. The supervisory board was not concerned 
with the day-to-day management and conduct of the business of AEG as was 
the managing board of directors. 

21. The supervisory board of AEG held meetings irregularly, and 
these took place in Berlin. From November 1939 through March 31, 1944, 
the supervisory board met eleven times, seven of the meetings taking 
place after December 11, 1941. Plaintiff attended at least ten of these 
meetings as a deputy member of the managing board of directors. 

22. It will be remembered that World War II in Europe commenced 
with the German invasion of Poland on September 1, 1939, and the United 
States entered the war against Germany on December 11, 1941. 
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23. On December 21, 1936, plaintiff entered into an employment 

i 

j 

contract with AEG for a salary of 30,000 Reichsmarks a yedr plus a 

j 

guaranteed minimum bonus of 12,000 Reichsmarks a year, th6 bonus be- 

i 

i 

ing tied to the profits of the company. In this contractiplaintiff 

i 

I 

agreed to devote his full time to AEG. On April 8, 1937,iplaintiff 

I 

entered into a new employment contract with AEG under whi<fch he was to 

i 

i 

be paid a salary of 42,000 Reichsmarks a year plus a bonus which was 

i 

made dependent upon the pfofits of the company in a specified formula. 

As in the earlier contract, plaintiff obligated himself to devote his 

i 

i 

full time to the company. This contract of April 8, 1937|, was to be 

I 

j 

effective until September 30, 1938, and thereafter was automatically 

| 

renewable for periods of one year each unless terminated Iby either *of • 

I 

i 

the parties on six months* notice. The contract of April; 8, 1937, was 

i 

i 

modified by the parties on December 10, 1941, and on April 1, 1943* 

i 

These modifications pertained to the formula for determining plaintiff?s 

l 

i 

bonus, which, even after the modifications was still dependent on the 

i 

I 

profits of the company. Plaintiff continued to be employed by AEG 

i 

| 

until at least December 31, 1944; and his relationships i^ith the com- 

I 

pany were governed by the contract of April 8, 1937, as modified on 

i 

| 

December 10, 1941, and April 1, 1943. 

24. From at least 1936 through 1944, plaintiff received his 

i 

annual salary and bonus from AEG in Germany. His total Compensation 

i 

i 

r 

kept increasing during this period. Thus, his salary an<jl bonus from 

i 

AEG totaled 57,000 Reichsmarks in 1938, 69,000 Reichsmarks in 1939, 

I 

j 

I 

j 

i 

| 
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and 78,000 Reichsmarks in 1942, 1943 and 1944. In 1942, 1943 and 1944, 
plaintiff’s annual salary from AEG was 42,000 Reichsmarks and his 
bonuses were 36,000 Reichsmarks each year. 

25. During World War II and through at least 1944, AEG was the 
second most important industry in the electrical field for the German 
war effort. Among other things, AEG manufactured and sold to German 
industry and to the German government, its armed forces and official 
supply organizations, motors, turbines, generators, wire, cable and 
electrical power producing and distributing equipment of all kinds. 

By February 1941, AEG was 99% converted to war work. AEG employed as 
many as 100,000 employees during World War II, and the number kept 
increasing from 1941 through 1944. During these years the company 
maintained and operated numerous factories in Germany and its sales 
ran into the hundreds of millions of Reichsmarks each year. High 
priorities and allocations were received by AEG from the German govern¬ 
ment for this business. 

26. Prior to and during the war and until March or April of 
1944, plaintiff had a private office at the main/administration build¬ 
ing of AEG in Berlin and had at least one private secretary who worked 
for him almost exclusively. 

27. In addition to his activities as a deputy member of th£ 
managing board of directors of AEG, plaintiff was chief of the company’s 
Overseas Department. From 1934 or 1935 and thereafter until March or 
April 1944, plaintiff as chief of the Overseas Department directly and 
actively managed, supervised and controlled the operations of this 
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i 

I 

l 

I 

I 

i 


i 

i 

j 

28. Cn August 24, 1939, Germany and Russia signed 4- treaty of 

i 

friendship which, among other things, called for increasedjcommercial 

I 

intercourse between the two countries. Thereafter, plaintiff visited 

j 

I 

i 

Russia on behalf of AEG, and on November 15, 1939, he reported to the 

i 

I 

supervisory board of AEG on the prospects of AEG exports tb Russia. 

I 

i 

29. Upon the execution of this treaty, AEG*s business with 

| 

Russia and the Baltic States, which was handled and supervised by its 

i 

Overseas Department, increased very considerably, and by Jjune 22, 1941, 

I 

I 

the date when Germany invaded Russia, AEG*s sales and deliveries to, 

i 

I 

and its orders from, Russia and the Baltic States ran into! the millions 

i 

I 

I 

of Reichsmarks. 

i 

| 

30. After June 22, 1941, and continuing in 1942, ]|943, and 1944, 

I 

| 

the German armed forces occupied large parts of Russia ancjl the Baltic 


States. 

I 

i 

31. In order to facilitate its business in German-j-occupied 

| 

Russia and the Baltic States, AEG established and maintained a number 

i 

of offices in these territories. The Overseas Department! of AEG in 

| 

i 

I 

Berlin supervised and controlled these offices, decided questions of 

j 

policy, staffed the offices with engineers and other personnel, and 

j 

made the important decisions. j 

j 

32. From December 11, 194', to April 1944, AEG*s [business in 

i 

i 

German-occupied Russia and the Baltic States ran into thej millions of 

i 

| 

Reichsmarks and this business was conducted and supervised by the 

i 

! 

i 

Overseas Department of AEG. The customers for this business were the 
German Army and Navy and official German governmental su 

I 
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organizations such as the Organization Todt, Energiebau Ost and 
Energieversorgung Ost. High German governmental priorities were re¬ 
ceived by the Overseas Department for its business in German—occupied 
Russia and the Baltic States. 

33. Prior to December 11, 1941, and thereafter until March ©r 
April 1944, plaintiff, as chief of the Overseas Department of AEG and- 
a deputy member of the managing board of directors of the company, 
actively directed and supervised the Overseas Department, including . 
its operations in German-occupied Russia and the Baltic States. He 
was responsible for the conduct and operations of the Overseas Depart¬ 
ment and the several hundreds of persons employed in the Department. 

He decided the policies of the Department and its branch offices in 
occupied Russia and the Baltic States, personally detailed engineers 
and personnel to German-occupied Russia and the Baltic States, giving 
them directions for the setting up of offices in these countries, 
passed on questions of salaries and promotions in the Department and- - 
decided what personnel in the Department would be recommended for defer¬ 
ment from the German armed forces as essential to the German war effort. 

34. From December 11, 1941, until March or April 1944, plaintiff 
frequently met and had business discussions in Berlin with his colleagues 
and subordinates in AEG and with persons outside of the AEG organization. 
During that period plaintiff personally visited the office of AEG in. 

Riga on several occasions and had business consultations with its 
personnel. 
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35. To facilitate its work in German-occupied Russia and the 

i 

Baltic States, AEG in 1942 and 1943 created subsidiary corporations— - 

| 

AEG Ostland, AEG Ostlandwerk, and AEG Ukraine—and plaintijff was • - 

I 

appointed a member of the board of directors of these companies. . 

i 

i 

36. Prior to December 11, 1941, and thereafter until March or.. .. 

j 

April 1944, plaintiff actively fulfilled his functions in Germany as 

I 

a deputy member of the managing board of directors of AEG !and as chief 

I 

i 

l 

of its Overseas Department, and his activities in these capacities*sub- 

i 

i 

| 

stantially aided the German armed forces and the German war effort. 

| 

37. Under German law in effect from April 1939 through at least 

I 

1944, only residents of Germany (with some exceptions not relevant here) 

i 

employed in Germany were required to have work record books O’Arbeitsbuch"), 

i 

sometimes termed ’’labor passes.” Such work record books were official 

j 

documents issued by the German government and were of such importance 


that they were required under German law to be kept as a inecessary part 


of a person’s air raid shelter kit. Prior to December lli, 1941, and 

I 

thereafter until April 1944, plaintiff was the recipient of the German 

i 

i 

work record book or labor pass No. 40/a20975 (occupation jgroup 25— 

! 

occupation type al). 

i 

38. From at least 1935 and thereafter until Marctji 20, 1944, or 

i 

April 1944, plaintiff was a settled and integrated membeij* of the German 

i 

i 

i 

community, living and working in Germany. 

I 

! 

39. Plaintiff was never interned, imprisoned or ^ent to a con- 

i 

! 

centration camp in Germany, and he was permitted by the german author- 

j 

ities to keep his position as a prominent German industrialist with 
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AEG until he voluntarily left Germany in March or April 1944. 

40. Plaintiff’s wife iefx Germany for reasons of health, and 
went to Switzerland in the fall of 1941 and remained there until her 
death in April of 1945. One of her daughters, Margaret, accompanied 
and remained with her during that period. Plaintiff’s daughter, 
Susanna, continued to live at the 27 Goethestrasse, Berlin, house 
and remained in Germany during the war until the summer or fall of 
1943, when she left for Switzerland. Plaintiff’s daughter, Maria 
Luisa, married Hannsludwig Geiger, a German citizen, in Germany in 
April 1941, and thereafter remained in Germany throughout the war. 
Plaintiff’s daughter, Ursula, remained in Germany or German-occupied 
territory throughout the war and until 1944, when she went to Switzer¬ 
land . 

41. During the period from December 11, 1941, to March or 
April 1944, plaintiff continued to reside in Germany and he spent 
most of his time there. Concerning the hiring of servants at 27 
Goethestrasse, the maintaining of the residence there, and plaintiff’s 
other activities in and around Berlin, there was much testimony which 
it is unnecessary to catalog. During this period plaintiff took three 
or four trips a year outside Germany at which times he went to the 
Baltic States on business for AEG or visited his wife in Switzerland. 
Until March or April 1944, plaintiff’s absences from Germany approxi- 
nated two to three months each year. 

42. Under German law, persons residing in Germany were re¬ 


quired to register with the German police. Plaintiff was registered 
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l 

with the German police as residing at 27 Goethestrasse, Berlin, from 

I 

i 

February 18, 1931, to December 12, 1944. While plaintiffregistra- 

| 

tion card with the German police shows a number of travels)abroad and 

i 

I 

j 

returns to the 27 Goethestrasse house from 1931 to 1936, plaintiff 

i 

i 

i 

was registered as continuously residing at the house from September 

I 

i 

1936 to December 12, 1944. 

i 

j 

i 

43. Plaintiff was regularly assessed and he paid llncome and 

i 

I 

property taxes in Germany prior to and throughout the period from 

j 

1939 through 1944. He was assessed and paid these taxes 4 s a person 

i 

i 

i 

subject to unrestricted tax liability. This means under German law, 

i 

that plaintiff was taxed as a resident of Germany. 

I 

! 

44. Prior to and from 1939 to April 1944, plaintiff had free 

i 

I 

access to his income and property in Germany and he couldiuse and 

| 

i 

dispose of these within Germany without a license from the German 

j 

foreign exchange control (’’Devisenstelle" ) authorities, ^his means, 
under German law, that plaintiff was deemed to be a resident of Germany, 

i 

i 

j 

45. Plaintiff received exemptions from the German! government 

i 

| 

exempting his property outside of Germany from the German) foreign 

i 

exchange controls. Plaintiff claims that he would not have returned 

j 

i 

i 

from Mexico in the early 1930*s to live in Germany had he not received 

! 

j 

such exemptions. By letter to plaintiff dated February 1|0, 1941, the 

I 

I 

i 

Reich Minister of Economics granted plaintiff an exemption of his 

I 

property in Mexico ’’from those restrictions to which you:are subject 

I 

I 

by reason of your residence in Germany.” The letter further states. 
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”For the rest, the same basic rules apply to you as apply to other per¬ 
sons residing in Germany.” The letter also staxes, ”This arrangement 
shall be valid only so long as you maintain your residence in Germany 
exclusively, but not, however, after December 31, 1942.” On October 
20, 1942, this exemption was renewed and extended until December 31, 
1944. After plaintiff changes his residence to Switzerland in 1944, 
this exemption was rescinded. 

46-. In plaintiff’s income tax returns which he filed with the 
German government for 1942 and 1943, he stated he was present and 
working in Berlin, Germany, twenty-six days a month for twelve months 
each year. 

47. Plaintiff authorized Hans Schwarzer, one of plaintiff’s 
subordinates in AEG, to file plaintiff’s German income tax return for 
the year 1944. Schwarzer, as attorney-in-fact for plaintiff, filed 
such a return with the German tax-authorities on March 28, 1945. 
Schwarzer stated in said return that plaintiff’s 27 Goethestrasse house 
had been inhabited predominantly by plaintiff himself until December 
1943, and that thereafter plaintiff was out of town on business for 
some time but that this was merely a temporary situation. 

48. Throughout the war and until at least 1945, plaintiff main¬ 
tained a sizeable bank account with the Deutsch-Suedamerikanische Bank, 
a German bank in Berlin. This bank noted on its records that plaintiff 
was abroad since the beginning of 1944. Plaintiff also purchased and 
sold substantial amounts of German Treasury bonds from 1942 to 1944. 
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( 

49. During the period from December 11, 1941, until! at least 

I 

March or April 1944, plaintiff'had a savings account in the; Savings 
Bank of the City of Berlin termed an "iron savings" account and he 

I 

i 

had regular deductions made from his AEG salary and placed !in that 

i 

i 

account. i 

i 

I 

I 

50. Prior to and during the war until at least 194^, plaintiff 

i 

was a member of the Deutsche Arbeits-Front ("DAF”) or German Labor 

i 

I 

I 

Front which was the trade union organization established by the 

j 

Nazis and affiliated with the Nazi Party. Plaintiff regularly paid 

i 

his dues to this organization until at least April 1944. 

! 

i 

51. In or about the year 1935, plaintiff while on h trip for 

I 

AEG to the Far East, joined the Auslands-Organization (AO)], which was 

i 

| 

a part of the Nazi party. Plaintiff retained his membership in the 

i 

AO until at least April 1944, and until that time he regullarly paid 

i 

his monthly dues of ten Reichsmarks to that organization in Germany. 

! 

Plaintiff wore the Nazi party badge. 

j 

52. During the war and until at least 1942, plaintiff was on 

i 

the Board of Directors of the Committee on Commercial Policy of the 

I 

i 

Reich Chamber of Economics, Berlin. He was also on the Advisory Board 

j 

of the Reich Group for Industry, Berlin, (Committee on Foreign Trade, 

l 

Eastern Asia Committee, Committee on Export Credit Insurance). The 

i 

Reich Chamber of Economics and the Reich Group for Industry were semi- 

i 

official German organizations charged by the German Goverhment with 

i 

! 

important tasks in the conduct of the war economy. 


I 



53. In 1950, plaintiff applied to the German tribunals for 
denazification. In plaintiff's application for denazification, dated 
June 23, 1950, he stated that he resided at 27 Goethestrasse, Ber_m, 
from 1935 to 1944, and thereafter in Switzerland. In connection with 
his denazification proceeding, plaintiff wrote to the Bavarian 
Ministry of State for Special Tasks on July 10, 1950, stating that 

he left Germany in the spring of 1944. 

54. In connection with his denazification proceeding, plaintiff 
requested his son-in-law, Hansludwig Geiger, his Swiss attorney, Marco 
Antonini, and his attorney-in-fact in Germany, Emil Meckenbach, to 
file statements on his behalf with the denazification court, and these 
were written with plaintiff's consent and approval. In their state¬ 
ments to the denazification court in the summer of 1950, these three 
persons stated in effect that plaintiff had resided in Germany during 
the war and until the spring of 1944. The denazification court 
exonerated plaintiff and in its decision recognized that plaintiff 

had been residing in Germany during the war and that he left Germany 
for Switzerland in 1944. 

55. Under Swiss law a German national such as plaintiff could 
not reside in Switzerland during the period from 1939 through 1944 
and thereafter without obtaining from the German government and sub¬ 
mitting to the Swiss government a certificate or origin ("Heimats- 
chein”) and an excerpt from the German penal register. The certifi¬ 
cate of origin was a certification by the German government that the 


* 
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i 

i 


i 

i 

i 

i 


person in question was a German national. The excerpt frojm the penal 

! 

I 

register was to show whether or not the person in question| had a 

i 

I 

criminal record. 


i 


56. Plaintiff did not obtain a certificate of origin from the 

i 

German government until June 15, 1944, or the excerpt from the German 

i 

penal register prior to that date. 

I 

i 

57. Plaintiff applied to the German government fojp another 

i 

; 

certificate of origin on September 6, 1951. In this application, 


plaintiff stated that he resided at 27 Goethestrasse, 
1935 to 1944, and thereafter in Switzerland. 


Berlin, 


from 


i 

j 

58. Plaintiff received German passport No. 11605/j43a, dated 
February 2, 1944, issued by the German authorities in Berlin. Plain¬ 
tiff’s residence was listed therein as Berlin. 


59. Under German law in effect from 1938 through 'at least 1944, 

a German citizen removing from Germany to another country was required 

j 

j 

to register with the German embassy or consulate in the country to 

i 

which he removed. On May 25, 1944, plaintiff formally registered with 

i 

I 

i 

the German consul at Montagnola, Switzerland, stating that he had moved 


from Berlin to Switzerland on March 19, 1944. 


60. Under Swiss law, if plaintiff had resided in Montagnola 

i 

and/or Lugano, which are separate municipalities in the Canton of 

I 

I 

Tessin, Switzerland, from 1939 to April 1944, as he claims, he would 
be required to be registered in the register of resident^ maintained 

by these municipalities. Plaintiff was not registered iii these 

! 


I 
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registers for this period. When plaintiff did live in these municipali¬ 
ties in 1944 and 1946, he was registered in their registers of residents 
for these years. 

61. Under Swiss law, if plaintiff had resided in Montagnola and/ 
or Lugano from 1941 to April 1944, he would have been required to pay 
four different kinds of taxes in Switzerland, viz., the Federal defense 
tax, the Federal defense levy, the Cantonal tax of Tessin and the Munici¬ 
pal taxes of Lugano and Montagnola. From prior to 1941 until April 1944, 
plaintiff was not assessed and he did not pay any of these taxes, although 
he had substantial income and property which would have been reached by 
these taxes had he been subject to them. When plaintiff did reside in 
Switzerland after March 1944, he paid taxes in Switzerland on his income 
and property. 

62. In 1943, the Swiss Federal defense tax was levied on plain¬ 
tiff’s wife and two of his daughters, but not on plaintiff. Under Swiss 
law, if plaintiff had been residing in Switzerland, that tax would have 
been levied upon him as the head of the household. 

63. Under Swiss law, plaintiff could not have resided in Switzer¬ 
land from 1939 to 1944 without obtaining permits of residence from the 
Swiss government. These permits are of three kinds. Plaintiff did not 
receive any one of these permits of residence from the Swiss government 
during the period from 1939 to March 20, 1944. 

64. On March 21, 1944, plaintiff received a permit from the 
Canton of Zurich, Switzerland, valid until March 29, 1944, for the 




I 

purpose of ’’visit and moving to Lugano.” The first residence permit 


which plaintiff obtained from the Canton of Tessin was datdd April 14, 


1944, was valid until September 20, 1944, was for purposes of recrea- 

i 

j 

tion and reasons of health and prohibited plaintiff from exercising any 

! 

! 

gainful occupation in Switzerland. 


65. Plaintiff has been directed by discovery and pie-trial 


orders in this case to produce for defendants* inspection Copies of 


any residence permits granted to him by the Swiss government during the 


period from January 1, 1939, to the date of commencement of this action. 

i 

I 

Plaintiff has produced no such permits for the period from 1 January 1 ; 

i 

I 

! 

1939, to March 20, 1944, although the same would be available to him 


from Swiss governmental sources, had they been issued. 


66. A permit to enter Switzerland under date of Fejbruary 6, 1942, 

I 

I 

was issued by the Swiss Federal Aliens Police for plaintiff. Under Swiss 

i 

i 

i 

law this is merely a permit to enter but not to reside in jSwitzerland and 


it did not dispense with the necessity, as found in paragraph 63 herein, 

i 

j 

i 

that plaintiff had to receive residence permits in order io reside in 

i 

j 

i 

Switzerland. Moreover, the entry permit of February 6, 1^42, states that 

i 

! 

it would expire if a Swiss visa was not granted to plaintiff within one 
month. There is no evidence that such a visa was granted;to plaintiff 

i 

i 


within the one-month period. 


67. On October 17, 1941, plaintiff in Berlin addressed a letter 

I 

to the Swiss Federal Aliens Police in Berne, Switzerland,! requesting a 


permit for a ’’permanent stay in Switzerland.” As of April 7, 1944, 


-A37- 


this request was not granted, and it appears that plaintiff was not 
granted a permit for a permanent stay in Switzerland until January 23, 
1951. 

68. Plaintiff testified that he worked for AEG in Switzerland 
from May 1939 to April 1944. Under Swiss law, plaintiff would not have 
been permitted to work in Switzerland during that period without special 
permits from the Swiss government. There is no evidence that plaintiff 
received any such permits from the Swiss government for any part of 
this period. The permits for temporary residence which plaintiff re¬ 
ceived from the Canton of Tessin after March 1944, specifically pro¬ 
hibited him from undertaking any gainful employment. 

69. Plaintiff testified that while he had removed from Germany 
to Switzerland in May 1939, and had his residence and domicile in 
Switzerland thereafter until March 1944, he merely created an appear¬ 
ance of residing in Germany during that period in order to avoid having 
to pay the German capital flight tax. The Court finds that plaintiff's 
testimony is contrary to the weight of the evidence and finds that 
plaintiff, in fact, voluntarily resided in Germany throughout this period. 

70. Under German law the capital flight tax was a tax imposed 

by the German governments on certain categories of persons who abandoned 
their German residence or domicile. This tax was in effect from December 
1931 until 1953. The amount of the tax was one fourth of the person’s 
total property as assessed in the last property tax assessment received 
by the taxpayer prior to abandoning his German domicile or residence. 
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I 


k 



liable to having their property in Germany confiscated and!to fine and 


i 

imprisonment„ 


i 

71. Under German law, persons who were not domiciliaries or 

i 

! 

residents of Germany as of December 31, 1927, were not subject to the 


capital flight tax, and mere ownership of a house in Germajny did not 


constitute the owner a domiciliary or resident of Germany.! Furthermore, 

j 

under German law, if a person had been domiciled or resident in Germany 


but had abandoned these prior to December 31, 1927, and returned to 


Germany thereafter, he would not be subject to the capital! flight tax. 

i 

i 

72. Plaintiff was not a domiciliary or resident of Germany as of 


December 31, 1927, and, hence, he was not subject to the capital flight 


tax. 


73. The capital flight tax was never levied against plaintiff 

i 

I 

i 

or his property; he never paid the tax nor was his property in Germany 

i 

j 

confiscated for non-payment of the tax, and plaintiff was 1 never sub¬ 


jected to fine or imprisonment in Germany for non-payment!of the tax, 

i 

i 

I 

although plaintiff owned substantial properties in Germany until 1953. 

i 

74. Plaintiff filed a formal notice of claim, datbd September 


27, 1951, with the United States Department of Justice, OJffice of Alien 

! 

I 

Property, in which plaintiff requested a return of the vested properties. 

! 

j 

The notice of claim was sworn to and filed on plaintiff*sj behalf by his 


attorney and agent. Plaintiff represented in his notice bf claim that 


he was "probably stateless". On August 24, 1949, in reply to a 

| 

I 
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questionnaire from the United States Department of Justice, Office of 
Alien Property, requesting a statement of his activities since 1938, 
plaintiff failed completely to mention his activities in Germany from 
September 1, 1939, to April 1944 as a deputy member of the managing 
board of directors of AEG and chief of its Overseas Department as 
found herein, and plaintiff represented that his activities in AEG 
ceased upon the outbreak of the war. 

75. Plaintiff has failed to comply with the discovery order of 
this Court of February 17, 1953, and the pretrial order of this Court 
of February 8, 1954, directing plaintiff to produce various documents 
for defendants 1 inspection prior to trial. Thus plaintiff failed to 
produce, inter alia ,, a copy of his application for denazification 
dated June 23, 1950, and a copy of his application for a certificate 

of origin dated September 6, 1951, said documents containing admissions 
by the plaintiff that he resided in Germany, not Switzerland, from 1935 
to 1944. (See findings 53, 55, 57.) 

76. In alleged compliance with the discovery and pretrial orders 
of this Court plaintiff has produced for defendants 1 inspection spurious 
and incomplete documents. Thus, plaintiff failed to produce a true copy 
of his letter of July 10, 1950, to the Vavarian Ministry of State for 
Special Tasks in which he admitted that he left Germany 11 in the spring of 
1944" (see finding 53); instead, plaintiff produced an alleged copy of 
this letter which is almost identical with the true copy except that it 
omitted the aforementioned quoted words. Furthermore, plaintiff produced 
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for defendants* inspection an incomplete copy of his 1942 income tax 

i 

return, said copy being incomplete in that it omitted an enclosure 

| 

to the return showing that plaintiff traveled to work in Bbrlin from 

his 27 Goethestrasse house 26 days a month for 12 months dhring the 

I 

I 

year. 

i 

I 

77. Plaintiff testified that in May 1939 he saw that war was 

| 

coming and that at that time he tried to establish his domicile or 

i 

i 

residence in Switzerland; that he rented an apartment at tjhe Hotel 

i 

| 

i 

Bellevue in Montagnola, Switzerland, to which he and his vjdfe moved 

i 

in May 1939; that he lived at this apartment until Octobef 1941, at 

i 

| 

which time he and his wife moved to a four-room apartment|at the 

i 

i 

Clinic San Rocco in Lugano., Switzerland; that he kept th@ same 

i 

apartment at the Clinic until his wife died there in ApriJ. 1945; that 

i 

j 

although from May 1939 he continued to be the chief of the Overseas 

i 

i 

I 

Department of AEG and a member of the managing board of directors, 

1 

! 

I 

his field of work was shut off or closed upon tne outbreak of war in 

| 

| 

September 1939, and that thereafter the Overseas Department merely 

i 

i 

i 

concerned itself with "winding up the internal accounting^*; that 

i 

j 

after May 1939 and throughout the war he worked for AEG in Switzerland; 

i 

that during the entire period between December 7, 1941, a,nd the 

i 

beginning of 1944, he went merely three or four times to [Berlin; 

i 

| 

that he spent only ten weeks in Germany in 1941, two weelcs in 1942, 

five or six weeks in 1943, and three weeks in 1944; that his removal 

! 

to Switzerland in May 1939 and his work in Switzerland for AEG was 
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done with the consent of the chairman of the managing board of direc¬ 
tors of AEG, Dr. Buecher, who insisted, however, that this arrangement 
be kept secret from plaintiff’s colleagues in the company; and that 
plaintiff did not inform the German government of his removal to 
Switzerland and sought to make it appear that he continued to reside 
in Germany during the war to avoid the German capital flight tax. 

78. The Court finds that this testimony is contrary to the 
great weight of the evidence and that the facts as to plaintiff's 
residence and activities from May 1939 to April 1944 are as found and 
set forth herein. 

79. Plaintiff lived, worked, and was voluntarily resident with¬ 
in Germany, not Switzerland, prior to and from December 11, 1941, until 
at least March 20, 1944, and probably until April 1944. 

80. Prior to and from December 11, 1941, until at least March 
20, 1944, and probably until April 1944, plaintiff actively fulfilled 
his functions and duties in Germany as a deputy member of the managing 
board of directors of AEG and chief of its Overseas Department. During 
this period plaintiff was doing business within Germany and parts of 
Russia and the Baltic States which were occupied by Germany and its 
military and naval forces. 

81. Prior to and from December 11, 1941, until April 1944, 
plaintiff acted for and on behalf of and as an agent for AEG; and 
plaintiff, as a deputy member of the managing board of directors of 


i 
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AEG and chief of its Overseas Department, helped to direct^ manage and 

I 

i 

supervise this company which furnished war materials to the German 

j 

Government and its armed forces. Plaintiff thus aided the; German war 
effort both within Germany and German-occupied Russia and Ithe Baltic 
States„ 

i 
i 

i 

82. Prior to 1940, plaintiff was the owner of the properties 

| 

in suit which were then held in an account in his name in the Chase 

i 

National Bank in New York. Thereafter, and until the dates of vesting, 

i 

i 

plaintiff retained beneficial ownership of said propertied, although in 
1940 he had nominally transferred them to Cia Constructor^ y Adminis- 

i 

j 

tradora S.A», a Mexican corporation, the majority of whosq stock was 

i 

i 

owned by plaintiff until sequestered by the Mexican government in 1944 

i 

and confiscated in 1951. 

j 

j 

! 

83. Cia Constructora y Administradora S.A. paid n6 considera- 

i 

i 

tion for the transfer to it in 1940 by plaintiff of the properties in 

i 

i 

suit; the transfer was not a gift and plaintiff and the Cpmpany agreed 

i 

that the latter would hold the properties for plaintiff. 

j 

i 

CONCLUSIONS OF LAW 


i 

1. The Court has jurisdiction of the subject matter of this 

i 

action pursuant to Section 9(a) of the Trading with the Epemy Act, as 

| 

amended (50 U.S.C. App. Sec. 9(a)), and of the parties hereto. 

j 

2. Plaintiff was the beneficial owner of the properties in 

i 

i 

i 

suit immediately prior to the vesting thereof by the Attdrney General 


of the United States. 
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3. Plaintiff was an enemy within the meaning of Sections 2 and 
9(a) of the Trading with the Enemy Act, as amended s in that he was 
voluntarily resident within Germany, an enemy country, after 
December 11, 1941, and until March or April of 1944; hence, plaintiff 
is barred from recovering the vested properties. 

4. Plaintiff was an enemy within the meaning of Sections 2 and 
9(a) of the Trading with the Enemy Act, as amended, in that he was 
resident outside of the United States and was doing business within 
Germany and territories occupied by the German armed forces after 
December 11, 1941, and until at least March or April of 1944; hence, 
plaintiff is barred from recovering the vested properties. 

5. Plaintiff suffers from enemy taint and was therefore an 
enemy within the meaning of Sections 2 and 9(a) of the Trading with 
the Enemy Act in that during the period from December 11, 1941, until 
at least March or April of 1944, he acted for and on behalf of and as 
an agent of Allgemeine Elektricitaets-Gesellschaft (AEG), an enemy 
corporation, and during this period plaintiff as a deputy member of 
the managing board of directors of AEG and chief of its Overseas 
Department helped to direct, manage, and supervise this corporation 
which furnished war material to the German government and its armed 
forces and aided the German war effort both within Germany and German- 
occupied Russia and the Baltic States; hence, plaintiff is barred from 


recovering the vested properties. 


I 

i 

I 
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6. The Attorney General of the United States lawfully vested, 

i 

and defendants are entitled to retain as against plaintiff! herein, 

the properties which are the subject of this suit and the proceeds 

| 

thereof. 

i 

I 

; 

7 . Judgment must therefore be rendered in favor of the 

I 

defendants, denying recovery to plaintiff. 

| 

i 

Dated; December 22, 1955 

i 

i 

DANIEL H. THOMAS I 


United States District Judge 


Filed; November! 17, 1952 

I 

NOTICE OF ORAL DEPOSITION | 


TO; Mr. George Eric Rosden 

1025 Vermont Avenue, N.W., ; 

; 

Washington, D. C. 

Attorney for Plaintiff. 

i 

Please take notice that at 10 a,m, on December 18, 1952, 

i 

] 

i 

at Room 670 H.O.L.C. Building, 1st &. Indiana Avenue, N.W;, Washington, 

I 

I 

D.C., the defendants in the above entitled action will thke the deposi- 

i 

tion of the plaintiff, Otto Rusche, 12, Zollikerstrasse, Zollikon near 
Zurich, Switzerland, upon oral examination pursuant to tljie Federal 

i 

Rules of Civil Procedure before a notary public or otheriofficer 
authorized to administer oaths. The oral examination wi^Ll continue 

i 

i 

from day to day until completed. 


DATED; November 17, 1952. 
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Filed: April 21, 1953 

STIPULATION 

Defendants having noticed the oral deposition of plaintiff at 
Washington, D.C., and plaintiff having moved to vacate said notice, 
and the parties desiring to make arrangements for the taking of 
plaintiff’s deposition, Now Therefore, it is hereby stipulated and 
agreed as follows: 

1) Defendants will vacate their notice to take the oral 
deposition of plaintiff at Washington, D. C. 

2) Defendants may notice the oral deposition of plaintiff 

at Munich, Germany, within a reasonable time which is mutually agree¬ 
able to plaintiff and defendants, and plaintiff will appear and 
testify at such a deposition. 

3) Plaintiff undertakes to appear and testify at the trial 
of the action but a satisfactory showing of war, illness or visa 
difficulties which prevent plaintiff from so appearing and testifying 
will excuse plaintiff from this undertaking. 

4) In the event of the death of plaintiff before trial, 
plaintiff’s representatives and defendants may use the deposition at 
the trial to the extent permitted by the Federal Rules of Civil Pro¬ 
cedure . 

5) If plaintiff is alive at the date of trial, then whether 
or not he appears at the trial: 


-A46- 


j 

i 

i 

i 

i 
! 
i 

i 

i 

j 

i 

I 

(a) defendants may use the deposition to the extent 

I 

I 

permitted by the Federal Rules of Civil Procedure 

j 

and 

i 

i 

(b) plaintiff can use the deposition only if defendants 

| 

have first adduced it in evidence and theni only to 

i 

| 

explain or clarify those parts defendants have 

i 

adduced. j 

i 

i 

l 

6) Plaintiff and defendants will bear their own costs and ex- 

I 

penses for the taking of the deposition contemplated in paragraph 2 

I 

i 

herein. 

| 

Dated; March 18, 1953. 

i 

l 

i 

i 

i 

Filed; April 23, 1953 

i 

NOTICE TO TAKE DEPOSITIONS j 

To; George Eric Rosden 

1025 Vermont Avenue, N.W., 

Washington, D.C., 

Attorney for Plaintiff. j 

I 

i 

PLEASE TAKE NOTICE that at 10;00 a.m. on the 25|th of May, 

i 

1953, the defendants in the above entitled action will take the deposi- 

I 

j 

tions of the individuals whose names and addresses are lifted below at 

I 

| 

the office of the Overseas Branch of the Office of Alien property at 

I 

59 Mauerkircherstrasse, Munich, Germany, upon oral examination * pur- 

i 

suant to the Federal Rules of Civil Procedure, and with respect to the 

i 

| 

plaintiff, pursuant to a stipulation among the parties da[ted March 18, 

i 

1953, before the consul general, a consul, or a vice consul of the 

i 

I 

I 

I 

i 
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United States, The oral examination will continue from day to day 
until completed. You are invited to attend and cross-examine. 

The individuals whose depositions will be taken and their 
addresses are: 

1, Plaintiff Otto Rusche, 12 Zollikerstrasse, Zollikon near Zurich, 

Switzerland. 

2, Emil Heckenbach, 22/23 Berehtesgadenerstrasse, Berlin-Schoeneberg. 

3, Elisabeth Korte, Berlin, Germany. 


Filed: November 28, 1952 

MOTION BY DEFENDANTS FOR DISCOVERY AND INSPECTION 

The defendants move the court, pursuant to Rule 34 of the 
Federal Rules of Civil Procedure, for an order requiring plaintiff to 
produce and permit defendant to inspect and to copy and photograph the 
originals or, if they are not available, copies of the following 
documents: 

1. All correspondence, records and documents of plaintiff per¬ 
taining to (a) his status as a citizen, subject or national of Mexico, 
(b) his status as a citizen, subject or national of Germany and (c) 
his status as a citizen, subject or national of any other country. 

2. All applications for passports, visas, Arbeitsbucher (labor 
passes), Helmatscheine (certificates of origin), permis de sejour and 
residence permits made by or on behalf of plaintiff to the German and 


Swiss Governments during the period from January 1, 1939 to the date 


I 



ing the period from January 1, 1939 to the date of commencement of 

I 

this action, and all correspondence, records and documents) of plaintiff 

| 

| 

pertaining to the foregoing. 

j 

i 

4. All correspondence, records and documents of plaintiff 

j 

I 

during the period from January 1, 1939 to December 31, 1946 relating 

I 

i 

to (a) business activities of plaintiff in Germany, in anjr country 

i 

occupied by the military or naval forces of Germany during World War II, 

I 

i 

and in Switzerland and (b) residence and/or physical presence of plain¬ 
tiff within Germany, any country occupied by the militaryj or naval 

! 

i 

forces of Germany during World War II, and Switzerland, j 

I 

i 

5. All correspondence, contracts, records, books and documents 
of plaintiff pertaining to his status and/or activities ajs a director, 

i 

! 

officer, official, employee or agent of the German Government or any 

I 

I 

department or agency thereof and of any German firm or company during 

i 

the period from January 1, 1939 to December 31, 1946. j 

i 

i 

6. All tax returns filed by or on behalf of plaintiff with 

i 

| 

the German and/or Swiss Governments during the period frpm January I, 

I 

1939 to December 31, 1946. 

i 

i 

i 

i 

i 

| 

| 
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7. All documents sent by plaintiff to, or received by plain¬ 
tiff from, the German and Swiss Governments or any department t office 
or agency thereof during the period from January 1, 1939 to December 
31, 1946. 

8. All correspondence, books, records and documents of plain¬ 
tiff relating to (a) the ownership and control of the properties 
which are the subject of this action and (b) Cia Constructora y 
Administradora, S.A., Egger &. Co. and Banco de Mexico, S. A. 

9. All correspondence, records and documents of plaintiff 
relating to proceedings brought by or against plaintiff for denazifica¬ 
tion. 

10. All correspondence, records and documents of plaintiff 
relating to his membership in the Nazi Party of Germany. 

11. All correspondence, books, records and documents of plain¬ 
tiff relating to his ownership, control and/or management of property 
in Germany and Switzerland during the period from January 1, 1939 to 
December 31, 1946. 

Plaintiff has the possession, custody or control of the fore¬ 
going documents. Each of them constitutes or contains evidence 
relevant to a matter involved in this action, as is more fully shown 


in the affidavit of Samuel Z. Gordon hereto annexed. 
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Filed: Febjruary 17, 1953 


ORDER 


Defendants having moved for an order requiring plaintiff to pro- 

| 

duce and permit defendants to inspect and to copy or photograph certain 

i 

j 

documents, and after hearing the arguments of counsel for plaintiff and 


defendants, and it appearing to the Court that the requirements of 

I 

Rule 34 of the Federal Rules of Civil Procedure have been met, and 

i 

I 

after due deliberation, it is j 

I 

i 

i 

ORDERED that plaintiff produce and permit defendant^ to inspect 
and copy or photograph the following documents; 

i 

! 

i 

1. All correspondence, records and documents of pljaintiff per- 

i 

i 

taining to (a) his status as a citizen, subject or national of Mexico, 

I 

I 

I 

(2) his status as a citizen, subject or national of Germariy and Cc) his 

j 

status as a citizen, subject or national of any other country. 

i 

i 

2. All applications for passports, visas, Arbeitstpucher (labor 

I 

j 

passes), Heimatscheine (certificates of origin), permis de sejour and 

I 

residence permits made by or on behalf of plaintiff to the German and 

| 

Swiss Governments during the period from January 1, 1939 io the date 

I 

! 

of commencement of this action, and all correspondence, records and 

j 

documents of plaintiff pertaining to said applications. 

j 

3. All passports, visas, Arbeitsbucher (labor passes), 

i 

i 

i 

Heimatscheine (certificates of origin), permis de sejour and residence 

j 

permits granted to plaintiff by the German and Swiss Governments during 


i 
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the period from January 1, 1939 to the date of commencement of this 
action, and all correspondence, records and documents of plaintiff per¬ 
taining to the foregoing. 

4. All correspondence, records and documents of plaintiff 
during the period from January 1, 1939 to December 31, 1946 relating 
to (a) business activities of plaintiff in Germany, in any country 
occupied by the military or naval forces of Germany during World War II, 
and in Switzerland, and (b) residence and/or physical presence of plain¬ 
tiff within Germany, any country occupied by the military or naval 
forces of Germany during World War II, and Switzerland. 

5. All correspondence, contracts, records, books and documents 
of plaintiff pertaining to his status and/or activities as a director, 
officer, official, employee or agent of the German Government or any 
department or agency thereof and of any German firm or company during 
the period from January 1, 1939 to December 31, 1946. 

6. All tax returns filed by or on behalf of plaintiff with the 
German and/or Swiss Governments during the period from January 1, 1939 
to December 31, 1946. 

7. All documents sent by plaintiff to, or received by plaintiff 
from, the German and Swiss Governments or any department, office or 
agency thereof during the period from January 1, 1939 to December 31, 
1946. 

8. All correspondence, books, records and documents of plaintiff 
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I 

relating to Ca) the ownership and control of the properties which are 

I 

i 

the subject of this action and (b) Cia Constructora y Administradora, 

! 

S.A., Egger &. Co. and Banco de Mexico, S. A. 

| 

j 

9. All correspondence, records and documents of plaintiff re- 

I 

i 

lating to proceedings brought by or against plaintiff for denazifica¬ 


tion. 


10. All correspondencerecords and- documents of plaintiff re¬ 


lating to his membership in the Nazi Party of Germany. 

I 

I 

11. All correspondence, books, records and documents of plain- 

i 

i 

j 

tiff relating to his ownership, control and/or management! of property 

j 

in Germany and Switzerland during the period from January] 1, 1939 to 

! 

December 31, 1946. 

w j 

IT IS FURTHER ORDERED that plaintiff shall not be required to 


produce any of the foregoing documents to the extent that they are 


privileged within the lawyer-client privilege. 

! 

IT IS FURTHER ORDERED that the production, inspection and copy- 
mg hereinabove authorized shall take place at the office of plaintiff*s 

I 

! 

attorney, George Eric Rosden, 1025 Vermont Avenue, N. W.^ Washington, 

j 

D. C„, or at such other place as may be agreed upon by the parties, 

i 

| 

on or before March 19, 1953. 

I 

IT IS FURTHER ORDERED that if defendants desire tb photograph 

! 

any of the documents hereinabove authorized, defendants may withdraw 

! 

said documents from the possession of plaintiff for the purpose of 
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having them photographed, the documents to be returned to plaintiff 
forthwith upon the completion of said photography. 

Filed: May 18, 1954 

MOTION FOR LETTERS ROGATCRY 
AND TO STAY PROCEEDINGS 

The plaintiff moves this Court for an order directing that 
letters rogatory be issued addressed to the appropriate judicial 
authorities in the respective countries to examine on written 
interrogatories hereunto annexed the following witnesses in behalf 
of the plaintiff. 

(A) In Switzerland: 

(1) Bernardo F. Ampt of Villa Lena, Viganello/Lugano. 

(2) Dr. Giovani Mez of Casa Ortensia, Ruvigliana/Lugano. 

(3) Mrs. Else Mez of Casa Ortensia, Ruvigliana/Lugano. 

(4) Mrs. Gertrude Eliel, Via Casserina 3, Lugano. 

(5) Mrs. Maria Ceccarelli, Pensione Bellevue, Montagnola/ 
Lugano. 

(6) Arnoldo von Sprecher, Montagnola/Lugano. 

(7) Mrs. Breibach, Clinic San Rocco, Lugano. 

(8) Dr. Luigi Conti, Via Nassa 21, Lugano. 

(9) Dr. Henri Conod, Lugano. 

(10) Mrs. Antonini, Viale Carlo Cattaneo 3, Lugano. 


(11) Miss Brugnoli at office of Dr. Antonini, Lugano. 
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(12) Mrs. Standerat Bossi, Lugano. 

I 

(13) Mrs. Londero, Lausanne. 

(14) Mr. Tschanz, Manager Credit Suisse, Lausanne. | 

I 

I 

(15) Dr. Brumann, Zurich. 

I 

I 

(B) In Germany (to be directed to American Consular authorities); 

i 

(16) Director Kurt Alles, AEG, Frankfurt A/M. 

i 

i 

! 

i 

(17) Mr. Emil Heckenbach, Berlin Schoeneberg, Berchtesgadener 
Str. 22-23. 

(C) In Chile; 

I 

j 

(18) Mrs. von Petrow, Santiago. 

i 

In view of the fact that trial has been set for Jutie 7 and that 

j 

it appears impossible to have these letters rogatory processed and 

i 

returned by that date, it is respectfully requested that |the case be 

i 

I 

stayed until the answers to the interrogatories have beenj returned 

i 

i 

; 

from abroad. 

I 

REASONS: ! 

I 

i 

This action has been prosecuted diligently by botli sides. 

i 

j 

Beginning June 2, 1953, oral depositions were taken by cdunsel for 

i 

| 

both parties at Munich, Germany. 

i 

i 

Further depositions were taken in the same mannerjat Munich, 
Germany commencing on December 1, 1953. 

i 

Finally, a substantial number of oral depositions'were taken, 

i 

I 

again in Germany, to wit; In Munich beginning on April 2l, 1954, and 


subsequently at Frankfurt, Germany and Berlin, Germany. 


i 
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The testimonies there taken showed that two witnesses for 
defendants and two witnesses for plaintiff are in complete irrecon¬ 
cilable contradiction on a point that constitutes the principal, or 
one of the principal, issues of the case: For one witness for 
defendants, who claimed to have been plaintiff’s secretary, testified 
that plaintiff could not have been in Switzerland a great deal of the 
time, and another witness for the defendants stated that he considered 
it impossible that the plaintiff was very frequently in Switzerland. 

On the other hand, Professor Silla, a witness for the plaintiff, stated 
concerning the same period that he got together with the plaintiff at 
least twice a month in Switzerland, and Dr. Antonini, a witness for 
plaintiff, stated that he met plaintiff 7, 8 or 9 times a year in 
Switzerland during the same period. 

In view of the fact that the primary issue of the case is 
whether or not the plaintiff was domiciled in Switzerland, the contra¬ 
diction in the testimonies is such that counsel for plaintiff must now 
call upon a number of Swiss and other witnesses to show that the 
recollection of his witnesses is correct, and must also attack the 
credibility of the witness who called herself a secretary of the plain¬ 
tiff by showing that she was no such secretary. 

In view of the fact that Swiss law does not permit the taking 
of testimony before American authorities in Switzerland, and further 
in view of the fact that having the witnesses travel to Germany is 


I 
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too costly and would meet with refusal on the part of the witnesses, 

I 

i 

the only possibility for getting this now indispensable testimony is 
by letters rogatory. 


Filed: June 3, 1954 


ORDER 


Plaintiff having moved for the issuance of letters;rogatory 

j 

and for a stay of proceedings and defendants having objected thereto 

i 

and a hearing having been had thereon and after due deliberation, 

I 

i 

IT IS HEREBY ORDERED that plaintiff’s motion be anjd it is 

I 

i 

hereby denied in its entirety. 


HENRY A. SCHWEINHAUT 

! 

United States District J 

1 

udge 


Filed: June 8, 1954 

j 

MOTION FOR REHEARING 

I 

j 

Comes now counsel for plaintiff and prays that a rjtew hearing 

i 

| 

be granted on his motion for written interrogatories, while his 

I 

secondary motion for a stay is hereby dropped. 

| 

Since the hearing of the motion, the Assignment Judge has con- 

i 

I 

tinued the trial of the case until October 18, 1954. HeJhas also 

i 

ordered, that all depositions that might be taken in thi^ case must 
be filed by September 14, 1954. He did not, thereby, rujLe on the 
question whether or not the depositions here in question! should or 


should not be taken. 
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Under these circumstances, the trial of the case would no longer 
be delayed by the taking of the depositions, and the plaintiff believes 
that if he proceeds with diligence he will be able to have the answers 
to the interrogatories filed within the prescribed time. It is, there¬ 
fore, respectfully suggested that the reason for the denial of plaintiff f s 
motion is now eliminated. 

WHEREFORE, plaintiff prays a rehearing of this motion be granted. 


Filed: June 17, 1954 


ORDER 


Plaintiff having moved for a rehearing on his denied motion for 
issuance of letters rogatory and, for the case of denial thereof for 
permission to take oral depositions of the same witnesses, and defendants 
having opposed the said motions, and a rehearing having been had thereon, 
IT IS HEREBY ORDERED: 

1. Plaintiff*s motion for letters rogatory is denied. 

2. Plaintiff shall be permitted to take oral depositions in 
Germany of the following witnesses upon timely notice 
provided that the transcripts be filed on or before 

14 September 1954 and further provided that the trial of 
this case is not advanced to the present term of Court: 

Kurt Alles, Bernard F. Ampt, Mrs. Bossi, Mrs. Antonini, 

Mrs. Breibach, Miss Brugnoli, Dr. Brumann, Mrs. Ceccarelli, 
Dr. Conod, Dr. Conti, Mrs. Eliel, Mr. Heckenbach, Mrs. 
Londero, Dr. Mez, Mrs. Mez, Mr. von Sprecher, Mr. Tschanz. 

3. In case the motion for advancement of the trial date to the 
present term of court that is pending, is granted, then 
the motion for permission to take oral depositions of the 
witnesses named hereinbefore is denied. 
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Filedr July 7, 1954 


MOTION TO MODIFY ORDER 


Comes now the plaintiff and moves that the Order by Judge 

i 

I 

i 

Schweinhaut, filed on June 16, 1954, be modified so as to permit the 

| 

taking of the oral depositions of fifteen of the witnessed at the 

I 

| 

American Consulate General at Milan rather than in German})’. 

i 

GROUNDS 

i 

I 

i 

j 

The aforementioned order was issued after plaintiff had moved 
for the taking of written depositions of these witnesses in Switzerland, 

I 

which motion was denied. Plaintiff’s alternative motion jto permit him 

I 

i 

to take oral depositions in Germany was granted. 

The Swiss Government does not permit the taking of oral deposi- 

| 

I 

tions in Switzerland. Therefore it is necessary to transport the wit- 

1 

nesses abroad in order to get their testimony. Plaintiff! has just 

i 

I 

notified counsel that the witnesses are hesitant or unwiljling to take 

I 

I 

i 

the long trip to Germany, while they would be willing to come to Milan 

i 

which is very close to Lugano where they live. 

i 

There appears to be no reason why the testimony cannot be taken 
in Milan as well as in Munich. In order to eliminate all| just cause 
for objection, plaintiff has offered to defray opposing Counsel’s 

I 

j 

expense from Munich to Milan. 

The defendants have objected to this motion but h^ve waived 

i 

their five days until the motion could otherwise come up, in view of 
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the fact that the taking of the testimony is scheduled for July 16 and 
both counsel are scheduled to leave this country on July 11. 

Filed : July 21, 1954 

ORDER 

Plaintiff having moved to modify the order of this Court ( per 
Judge 8chwei&aut) filed on June 16 , 1954 , to permit the 
taking of various depositions at Milan, Italy , rather than in 
Germany , and defendants having objected thereto , and a 
hearing having been had before me on July 8 , 1954 , and 
after due consideration, 

it is HEREBY ORDERED that said motion be, and it is 
hereby denied. 

Alexander Holtzhoff 
United States District Judge 
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Filed:! June 17, 1954 


ORDER 


The trial having been set for June 16, 1954 and plajintiff having 

i 

i 

on June 2, 1954 noticed the oral depositions of Hans Schwarzer and of 

i 

i 

i 

the plaintiff on June 10, 1954 at Frankfurt, Germany, and defendants 

l 

I 

i 

i 

having moved to quash the notice for the taking of plaintiff’s deposi- 

i 

I 

tion and to enlarge the time for the taking of Schwarzer 1 ^ deposition 

i 

i 

to June 15, and the Court after a hearing having announce^ certain rul- 

! 

I 

ings from the bench on June 4 and defendants having moved to modify said 

i 

i 

j 

rulings and a hearing have been had on June 14, and after due delibera¬ 


tion , 


IT IS HEREBY ORDERED: 


1. The trial of the action is continued and the action is set 

! 

i 

for trial at the head of the calendar on October 18, 195<d. 

i 

j 

2. Plaintiff’s notice for the taking of the depositions of Hans 

i 

i 

] 

Schwarzer and of plaintiff at Frankfurt, Germany, on June 10, 1954,-is 

| 

quashed. 

i 

i 

i 

3. On the present state of the record, plaintiff ;may not take 

j 

his own deposition in advance of trial. ! 

I 

i 

4. The deposition of Hans Schwarzer is set for Jvjily 14, 1954 

I 

i 

at 10 A.M. at the American Consulate at Frankfurt, Germahy, and shall 

i 

i 

continue until completed, provided that counsel for the parties may 


change this date and place by stipulation. 


5. Any deposition sought to be taken by either of the parties 
must be filed in this Court on or before September 14, 1954, this, 
however, not to constitute any specific grant as to the taking of 
depositions other than that of Hans Schwarzer. 

6. Plaintiff as a non-resident shall on or before July 1, 1954 
file a bond for costs in the amount of $2500.00 in accordance with the 
provisions of the District of Columbia Code, which amount may be in¬ 
creased on motion of defendants, and the filing of said bond shall 

be a condition precedent to plaintiff’s taking any of the depositions 
permitted herein. 


BOLITHA J. LAWS 
Chief Judge 


Dr. Med. A. Furtwaengler Zurich 1 April 15, 1955 

Rennweg 58 

Facharzt fur Chirurgie F.M.H. Tel. 34.332 

Medical Certificate 
The undersigned medical officer to the American Consulate General 
in Zurich certifies herewith that Mr. RUSCHE Otto, born on Febr. 1, 

1883 Zollikon-Zurich, Zollikerstrasse 12, is suffering from an 
apple-sized diverticulum of the esophagus which was diagnosed in 1946. 
The last X-ray pictures made in Sept. 54 show that the diverticulum 
is emptying itself only very slowly when filled. This explains the v 
growing disturbances and complaints which are connected with the 


alimentation. In Oct. 54 a dangerous hemorrhage occured and could 


I 
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hardly be stopped. The only fact of vomiting is apt to cau|se fatal 

i 

j 

complications. Operation would be practically the only reajl solution 

j 

of this condition, but old age and a distinct disposition fior recurrent 

I 

| 

pneumonia (as in 1945, 52 and 54) make this too risky. On |his last 

I 

trip to the USA in 1954 Mr. R. had to be continiously treated with 

i 

j 

antibiotics and it was pure luck that nothing fatal happened. 

| 

Mr. R. was therefore strongly advised by all treating physicians 

i 

not to risk a longer trip any more and really no conscientious 

i 

i 

physician can take the responsibility for it. 

i 

/s/ A. FURTWAENGLER 

I 

i 

Sr. A. Furtwaengler 


Confederation of Switzerland ) 

Canton and City of Zurich ) 

Consulate General of the ) 

United States of America ) 

Subscribed and sworn to before me, 

Charles M„ Hanson, Jr., Vice Consul 

of the United States of America in 

and for the District of Zurich, duly 

commissioned and qualified, this 


15th day of April, 1955. 

/s/ CHARLES M. HANSON, JR. 
CHARLES M. HANSON, JR. 

Vice Consul of the United States 
of America at Zurich, Switzerland 
duly commissioned and qualified 


Received 
19 April 11955 
Washington D. C. 


(FEE STAMP) 
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Washington, D.C., 
Friday, April 22, 1955 

The above-entitled action came on for hearing on Motion for 
Continuance; at 10:00 o’clock a.m., Friday, April 22, 1955, in the 
United States District Court for the District of Columbia. 

BEFORE: 

HONORABLE ALEXANDER HOLTZOFF, Judge. 

MR. ROSDEN: May it please the Court, in 2511-52, the case is 
set for trial on Monday — 

THE COURT: What is the name of the case? 

MR. ROSDEN: Rusche v. Brownell. In this case I am going to 
have to ask for a continuance. Unfortunately, my opponents are not 
here. I have discussed it with them yesterday. They are going to 
oppose the continuance and they said they would be here. I don’t know 
whether I should proceed with my reasons. 

THE COURT: You may proceed. 

MR. ROSDEN: IHe plaintiff, without whom I cannot possibly 
proceed, is very ill and cannot come to the United States. If I may 
hand up to the Bench a certificate that is made out by the doctor for 
the American Consulate in Zurich, where he is. 

THE COURT: Why do you make this application at this late date? 
The case is set for Monday, you say. Why didn’t you make this applica¬ 
tion earlier? 


/) 


I 

I 
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i 


i 

i 

i 


MR. ROSDEN: 
>*■ arrived here only 

THE COURT; 
MR. ROSDEN; 

W 

THE COURT; 


As your Honor may see on this certificate, it 

I 

in the last few days. 

i 

i 

Well, when did you get it? 

i 

I 

! 

On the 19th of April. 

i 

Then why do you wait until the 22nd befjore making 


your application? 


MR. ROSDEN; Well, there are very important reason^. There 


are indispensable parties in this case against whom I may obtain a 


default, but not before judgment. One of these indispensable 


parties is the Mexican government. 


THE COURT: I am asking you why you waited. You received the 

j 

j 

certificate on the 19th of April. You knew this case was! set for 


next Monday and yet you wait until Friday to make this apjplication. 


Why didn't you come in two days ago? 

i 

i 

MR. ROSDEN ; If Your Honor will bear with me a miriute, the 


reason I am trying to state, the Banco Mexico and the Mexican State 


is wanting to join this case, and they have informed me that they 

i 

i 

| 

wanted to come in on the basis of — I have called the lawyer— 

j 

i 

THE COURT: Will you please answer my question? Why did you 


wait from the 19th until the 22nd to come in and make this applica- 

i 

i 

i 

tion for continuance? You have had this certificate— i 

i 


MR. ROSDEN: Because I waited to call to call ove|r there for 


I 

this other lawyer who is in the case, to tell me how he jis to come 


in — 


i 
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THE COURT: I don't think that is quite fair to the Court be¬ 
cause if you had made this application several days earlier we would 
have substituted another case, but now it is too late. If we continue 
this case it will result in the calendar breaking down. That is why 
we require these applications in advance. It is lack of consideration 
to come in at the last minute. 

I will hear from the other side. 

MR. GORDON: The Government objects to a continuance. 

I think some of the prior history is in order: 

This case was set in March 1954. There have been five continu¬ 
ances for trial after pretrial was postponed. In the last continuance 
granted by Judge Laws on March 2nd, after it was set for March 5tlr, 
Judge Laws indicated in terms most emphatic that if he continued it 
it would be with the understanding they will have to try it this time, 
and set it down for April 25th. 

There is nothing in the situation now that is any different* 
from the situation presented before Judge Laws as to the state of 
facts. Plaintiff can come. He was able to come, and he came in 
October and apparently is none the worse for it. Apparently he is 
in better shape than last October, just having gotten over an attack 
of bronchitis and pneumonia. The condition the doctor speaks about, 
and Mr. Rosden just read me this certificate over the 'phone yester¬ 
day, apparently is a chronic condition which the plaintiff has had 
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since 1946, and apparently did not prevent this plaintiffjfrom 

i 

i 

I 

travelling and conducting business in Europe and the United States. 

I 

Mr. Rosden was with the plaintiff in Switzerland- and he jtells jne he 

i 

[ 

came back last Monday, and it seems to me Mr. Rosden knew his state 

i 

i 

of health last Monday and he did not call me and tell me jabout it, 

I 

but was coming to Court to tell you about it. 

There have been all these continuances — 

i 

I 

i 

I 

THE COURT: You don’t need to repeat it. 

i 

| 

MR. GORDON; As far as the Mexican government, th^y haven*t 

I 

appeared in the case and apparently they are not requesting anything, 
As a practical matter the trial can proceed on Moriday even if 

j 

I 

the plaintiff isn’t here. The plaintiff has the depositions of 

j 

twelve witnesses he has already taken. He can introducejthose in 

| 

l 

evidence and read them, and he has additional witnesses,jand in the 

i 

meantime this plaintiff can come to this country. 

THE COURT: How long will this case take to try? 

I 

MR. GORDON: The plaintiff has estimated three or four weeks. 




I think that is a little too long. 

THE COURT: Do you wish to say anything further ih connec- 
tion with it? 

i 

i 

MR. ROSDEN: Yes f Your Honor. 


THE COURT: You may come forward. 
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MR. ROSDEN; It is in error to say I was with the plaintiff. I 
wasn’t. The plaintiff is so ill now he can’t travel any more. 

THE COURT; Why didn’t you take his deposition? 

MR. ROSDEN; That is what, Your Honor, I would like to move for. 

THE COURT: Oh, no; you have had a long time to take his deposi¬ 
tion. 

MR. ROSDEN: But then he wasn't as ill as he is now. 

We produced him here for trial in October, Your Honor, 

THE COURT: No, I think the trial will have to proceed. I am 
going to deny the continuance. This case has been continued a number 
of times. Judge Laws indicated the last time it was continued it 
must go on. If you couldn’t have produced your client here you should 
have taken his deposition, and you can still take it while the trial 
is in progress. 

I am going to deny the application. 


Thereupon the instant hearing was concluded. 
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Washington,, D. C., 

| 

Monday, April 25, 1955 

i 

I 

j 

The above-entitled matter came on for hearing beforfe the 

i 

I 

I 

HONORABLE DANIEL H. THOMAS, Judge of the United States District 
Court, commencing at 10 o'clock, a.m„ 

i 

! 

PROCEED INGS 


I 

THE DEPUTY CLERK; Otto Rusche, plaintiff, versus ijferbert 

] 

Brownell, Jr., Attorney General of the United States, defendant, Civil 

j 

Action No. 2511-52. 

i 

i 

THE COURT; What says the plaintiff? 

i 

MR. ROSD.EN; If Your Honor please, at the threshold of the case, 

i 

j 

I should like to move for a continuance. I 

| 

I have moved for a continuance on Friday before Judge Holtzoff, 

i 

I 

and Judge Holtzoff ruled against me. Nevertheless, I movje in strongest 

| 

terms for a continuance now. I do so because I feel thati the reasons 

I 

for it are such that we cannot safely go on without having to do it 

i 

I 

j 

all over again. 

j 

The trial was set for September 1954, and commenced then. The 

j 

plaintiff, 72 years of age, living in Switzerland, came tso this country 

i 

j 

for the purpose and was present. 

I 

After two days there was a partial order to dismiss, and the 

I 

case was continued otherwise. The order to dismiss was a conditional 

! 

j 

one. I was permitted to amend and bring in three indispensable parties. 


which I did. 
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In the meantime, plaintiff*s illness has become more pronounced, 

I just returned from Europe. I didn*t see him, but I talked to 
him on the telephone. I was told he was extremely ill, and I told him 
that unless he brings a medical certificate, sworn to before the 

American Consulate, and by the American Consular physician, that I J 

didn't think we could possibly get a continuance. ^ 

This week, however, I obtained in the mail exactly the kind of * 

medical certificate I mentioned. 

I filed this certificate on Friday. If it should not be in the 
docket — 

THE COURT: It is in the file. 

MR. ROSDEN: According to this medical certificate, the plaintiff 
suffers from an illness that would make it possibly fatal if he takes a 
trip to the United States. 

I must say that the plaintiff told me that some time ago, and I 
didn't believe it. I now believe it. 

Having this statement before me — under the circumstances — 
plaintiff’s counsel feels that we should take his deposition in Europe; 
that there is no other way to proceed. 4 

The testimony of the plaintiff is indispensable, because the case 
before us is a case under 9A of the Trading with the Enemy Act, with the 
question of residence — of domicile — which may be decisive. 

The question of domicile is closely connected with intent, and I , 

don't see any possible way to prove intent, other than by the plaintiff 

' 


himself. 
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In addition to that, Your Honor, since the deposition of the 

i 

plaintiff has been taken by the defendants a very considerable time ago, 

j 

i 

and since it was in the nature of discovery, naturally I didn't go too 

I 

I 

much into the case at that time. 

Besides, since that time, about 27 — I believe maybe a little 

i 

I 

less — 27 depositions were taken by both parties in Europie, and during 

j 

j 

these depositions certain facts came out that need rebuttal. He is the 

i 

i 

only one who can rebut them. 

| 

Since the time this discovery testimony was taken,jthere have 

j 

also been certain documents found and they can only be introduced if the 

I 

! 

plaintiff is present also. 

But primarily, I am unable to proceed with the case unless the 

I 

i 

! 

I 

plaintiff is personally heard. 

i 

i 

It is very unfortunate that he cannot come here agqin because of 

j 

his physical condition, but I do not think this court will require a 

i 

i 

person about whom it is sure that he would take a fatal r|isk if he 


appears here, to appear. 

And in view of the fact that he cannot so appear 


and in further 


view of the fact that under our system the plaintiff has jthe right to 

i 

I 

I 

be heard, I urge the court to continue this case until depositions of 

i 

i 

the plaintiff can be taken. j 

I 

| 

THE COURT: Wasn't that determined by Judge Holtzoff, the assign¬ 


ment judge, Friday? 
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MR. ROSDEN: As I said, Your Honor, it has been brought before 
Judge Holtzoff. I must say that I honestly believe that this case 
just cannot proceed in such a manner as to stand if this motion for 
continuance is not reconsidered. 

THE COURT; There is something in this file — and I read this 
file Saturday — there is something in this file to the effect that 
some motions were filed quite some time ago to perpetuate the plain¬ 
tiffs testimony in case of death before this case ever came to trial, 
and I thought that had been done. 

MR. ROSDEN: No, it has not, Your Honor. 

If I may explain how this came about. The case actually com¬ 
menced — the activity in the case actually commenced with a motion of 
the defendants to take the deposition — to require the plaintiff to 
come to Washington. 

THE COURT: That was first granted, and then later by consent, 

I understood that his deposition was taken in Munich. 

MR. ROSDEN: That is correct, but that was still on the basis 
of defendants* motion to take the deposition of the plaintiff. It was 
in the nature of discovery. It was not to perpetuate his testimony, 
although there is a stipulation in the file that his deposition could 
be used in case of his death. 

THE COURT: That is what I thought. 

MR. ROSDEN: But that didn’t make the deposition, I believe, a 


deposition for the perpetuation of testimony. 


I 
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THE COURT; Weil, if my memory serves me correctlyJ, there is 
a stipulation that in case of death prior to trial, that deposition 

i 

i 

can be used. i 


filed February 21,1956 


NOTICE OF APPEAL ! 

j 

Notice is hereby given that the plaintiff in this case liereby appoials 

i 

i 

i 

to the United States Court of Appeals for the District Of Columbia , 

i 

i 

from the final order dismissing the complaint, entered On December 

i 

24 , 1955. 

| 

I 

i 

I 

George Eric Rosdfen 
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QUESTIONS PRESENTED 


1. Did the district court abuse its discretion in refusing to 
continue the trial for an indefinite period for the purpose of 
taking appellant's deposition abroad, when, inter alia, trial had 
already been continued six times, appellant’s deposition had 
already been taken, permission was granted appellant to take 
his deposition again while the trial was in progress, and there 
was no showing that his health had worsened from what it was 
seven weeks earlier when he represented that he would be 
physically able to attend the trial? 

2. Did the rulings of the district court as to the method, 
time and place of taking the depositions of witnesses abroad 
unfairly deprive appellant of an opportunity to adduce their 
testimony so as to constitute an abuse of the court’s discretion 
and a deprivation of due process? 

3. Was the district court’s order of February 17,1953, direct¬ 
ing appellant to produce certain documents for appellees’ 
inspection authorized under Rule 34, Federal Rules of Civil 
Procedure, and, in any event, was appellant prejudiced there¬ 
by and is he in a position to complain thereof? 

4. Was appellant doing business within Germany and Ger¬ 
man-occupied territories during the war and thus an enemy 
barred from recovery herein in that, as a managing director 
of a large German corporation and chief of its Overseas De¬ 
partment, he actively directed, managed and supervised this 
company which was vital to the German war effort? 

5. Is appellant an enemy by reason of enemy taint and thus 
barred from recovery herein on evidence establishing that he 
acted for and on behalf of and as an agent of enemy nationals 
and substantially aided the German war effort? 

6. Did appellant continue to be an enemy on the dates of 
vesting of his property in 1950 and 1951 when he had ceased 
his residence and doing business within Germany and those 
activities which tainted him an enemy in the spring of 1944? 

(i) 
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®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13361 

Otto Rusche, appellant 
v. 

Herbert Brownell, Jr., Attorney General of the 
United States, et al., appellees 

APPEAL FROM ,JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 
NATURE OF THE PROCEEDINGS 

This is a suit brought under Section 9 (a) of the Trading 
With the Enemy Act (40 Stat. 411, 50 U. S. C. App. Sec. 
9 (a)) for the recovery of substantial properties vested by the 
Attorney General in 1950 and 1951 under the Act on his 
finding they were enemy owned. After a trial on the merits 
commencing on April 25, 1955 and concluding on May 13, 
1955, the court filed no opinion but made extensive findings of 
fact (Fdgs. 1-83, inch, A 1 19-42) and conclusions of law 
(Concls. 1-7, inch, A 42-44) on the basis of which it entered 
judgment in favor of appellees on December 24, 1955 (A 18). 
Rusche v. Brownell, 136 F. Supp. 35. The court held that 
while appellant was the pre-vesting owner of the properties 
in suit, he is barred from recovery herein because he was an 
enemy by reason of his residence within Germany during the 
war, by reason of his doing business within Germany and 
German-occupied territories during the war, and by reason of 
his enemy taint (A 42, 43). 

1 The letter “A” refers to appellant’s appendix; “App.” refers to appellees’ 
appendix. 


(1) 



2 


Appellant filed a timely notice of appeal on February 21, 
1956 (A 72), and invokes this Court’s jurisdiction under 62 
Stat. 929, 2S U. S. C. Sec. 1291. 

THE FACTS 

The following appears from the trial court’s findings of 
fact which are not challenged by appellant as being unsup¬ 
ported by the evidence: 2 

Appellant was born in Germany in February 1SS3 and is and 
always has been a German citizen exclusively (Fdg. 3, A 20). 
He received his formal education in Germany. In 1906 he left 
Germany for Mexico where he was employed by a firm which 
represented a German company, Allgemeine Elektricitaets 
Gesellschaft (hereinafter sometimes referred to as “AEG”) in 
Mexico (Fdgs. 4, 5, A 20). AEG was and is a very large cor¬ 
poration, incorporated in Germany and doing business there 
and in many other countries throughout the world; it is the 
counterpart of Westinghouse or General Electric Co. in the 
United States (Fdg. 6, A 20). 

In 1912, appellant was appointed manager of a subsidiary 
company of AEG which the latter established in Mexico. He 
retained this position and continued to reside in Mexico until 
the early 1930's (Fdgs. S. 9. A 20-21), when he and his family 
returned to live in Germany at appellant’s large fourteen- 
room house at 27 Goethestrasse, Berlin (Fdgs. 10, 12, A 21). 

In the mid-1930’s. appellant was appointed a member of 
the managing board of directors of AEG and chief of its Over¬ 
seas Department (Fdgs. 13, 17. A 21-22). The managing 
board of directors of AEG performed the combined functions 
of officers and directors of an American corporation and it was 
“the decisive and most important body of AEG in directing, 
supervising, controlling, managing and operating the com¬ 
pany” (Fdg. 16, A 22). The managing board met twice a week 
in Berlin. Appellant regularly attended these meetings from 

3 Appellant n.av he indireetly attacking some or all of the findings by his 
contentions that they were made without affording him a fair opportunity 
to adduce his own testimony and that of certain of his witnesses. The 
facts bearing on those contentions are fully set forth in Points I, II, and 
III herein, and are not recited here. 
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1936 until March or April 1944. and he fully participated in 
the decisions and deliberations of the managing board (Fdg. 
19, A 23). As chief of the Overseas Department of AEG, 
appellant directly and actively managed, supervised and con¬ 
trolled the operations of this Department from 1935 to March 
or April 1944 (Fdg. 27. A 25). 

From at least 1935 and thereafter until March 20, 1944 or 
April 1944. appellant “was a settled and integrated member of 
the German community, living and working in Germany” 
(Fdg. 3S. A 2S). In the fall of 1941, appellant’s wife left Ger¬ 
many for reasons of health and went to Switzerland where she 
remained until her death in 1945 (Fdg. 40, A 29). During the 
period from December 11. 1941 to March or April 1944, ap¬ 
pellant “continued to reside in Germany and he spent most of 
his time there * * *. During this period [appellant] took 
three or four trips a year outside Germany at which times he 
went to the Baltic States on business for AEG or visited his 
wife in Switzerland. Until March or April 1944, | appellant’s] 
absences from Germany approximated two to three months 
each year” (Fdg. 41. A 29). 

During the war, AEG was the second most important com¬ 
pany in the electrical field for the German war effort; by Feb¬ 
ruary 1941, it was 99% converted to war work: it employed 
many thousands of workers, operated numerous factories, its 
sales ran into the hundreds of millions of Reichsmarks each 
year, and it supplied important war materials to the German 
government and its armed forces (Fdg. 25, A 25). The Over¬ 
seas Department handled AEG’s business in German-occupied 
Russia and the Baltic States; this business ran into the millions 
of Reichsmarks from December 11, 1941 to April 1944, and the 
customers for this business were the German armed forces and 
official German governmental supply organizations such as the 
Organization Todt (Fdgs. 30, 31, 32, 33, A 26-27). 

Prior to and from December 11, 1941 until March or April of 
1944, when he removed from Germany to live in Switzerland, 
appellant “actively fulfilled his functions in Germany as a 
deputy member of the managing board of directors of AEG and 
as chief of its Overseas Department, and his activities in these 
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capacities substantially aided the German armed forces and 
the German war effort” (Fdg. 36, A 28). 

For all this, appellant was amply rewarded by AEG. His 
combined salary and bonus from AEG in 1942, 1943 and 1944 
totaled 78,000 Reichsmarks a year, as compared to 57,000 
Reichsmarks in 1938 and 69,000 Reichsmarks in 1939 (Fdg. 
24, A 24). His bonuses were directly dependent on the profits 
made by the company (Fdg. 23, A 24), and he devoted his full 
time to the company (Fdg. 17, A 22). 

Appellant was a member of the German Labor Front 
(“DAF”), the trade union organization affiliated wdth the Nazi 
party (Fdg. 50, A 32). He belonged to the Auslands-Organi- 
zation (“AO”) which was a part of the Nazi party, and wore 
the Nazi party badge (Fdg. 51, A 32). He regularly paid his 
dues to these organizations during the w*ar and until the spring 
of 1944 (Fdgs. 50. 51, A 32). Until at least 1942. appellant 
was on the board of directors of the Committee on Commer¬ 
cial Policy of the Reich Chamber of Commerce, and on the 
Advisory Board of the Reich Group for Industry, Berlin. 
These were “semi-official German organizations charged by the 
German government with important tasks in the conduct of 
the war economy” (Fdg. 52, A 32). 

Appellant paid income and property taxes in Germany dur¬ 
ing the war and he was assessed and paid these taxes as a resi¬ 
dent of Germany (Fdg. 43, A 30). He was not assessed and 
did not pay any income or property taxes in Switzerland from 
prior to 1941 and until March or April of 1944, although had 
he resided in Switzerland during that period he would have 
been required to pay such taxes there (Fdgs. 61, 62, A 35). 

Appellant did not receive any permits of residence from the 
Swiss government prior to March 20, 1944. although under 
Swiss law’ he could not have resided in Switzerland from 1939 
or 1941 to March 1944 without such permits (Fdg. 63. A 35). 

Appellant was not registered in the register of residents 
maintained by the municipalities of Montagnola and Lugano 
in Switzerland, where he claims to have resided from 1939 to 
March 1944, although, if he had resided there, Swiss law would 
have required him to register in those registers (Fdg. 60, A 
34,35). 
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Appellant did not obtain a certificate of origin (“Heimat- 
schein”) or an excerpt from the German penal register from the 
German government for submission to the Swiss government 
until the spring or summer of 1944; he would have been barred 
under Swiss law from residing in Switzerland during the war 
without such documents (Fdgs. 55, 56, A 33-34). 

Appellant admitted in his application for denazification filed 
in 1950 with the German tribunals that he resided in Germany 
from 1935 to 1944 and thereafter in Switzerland (Fdg. 53, A 
33). He made the same admission in his application for a cer¬ 
tificate of origin filed with the German government in 1951 
(Fdg. 57, A 34; see also Fdg. 46. A 31). Similar admissions 
as to appellant's residence in Germany until the spring of 1944 
were made by his attorneys and agents in documents filed with 
German tribunals in 1950 (Fdg. 54, A 33) and with the Ger¬ 
man tax authorities in 1945 (Fdg. 47, A 31). 

The trial court found as a fact that appellant “lived, worked, 
and was voluntarily resident within Germany, not Switzer¬ 
land, prior to and from December 11.1941. until at least March 
20, 1944” (Fdg. 79. A 41; see also Fdg. 38, A 2S); that during 
this period he was doing business within Germany and Ger¬ 
man-occupied Russia and the Baltic States (Fdg. 80, A 41); 
and that during this period he “acted for and on behalf of and 
as an agent for AEG” and that he “aided the German war effort 
both within Germany and German-occupied Russia and the 
Baltic States” (Fdg. SI, A 41—42). 

STATUTES INVOLVED 

The revelant portions of the Trading with the Enemy Act 
(c. 106, 40 Stat. 411), as amended (50 l". S. C. App. 1-39), not 
included within appellant’s brief, are: 

Sec. 2. The word “enemy.” as used herein, shall be 
deemed to mean, for the purposes of such trading and 
of this Act— 

(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the 
territory (including that occupied by the military and 
naval forces) of any nation with which the United 
States is at war, or resident outside the United States 
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and doing business within such territory, and any corpo¬ 
ration incorporated within such territory of any nation 
with which the United States is at war or incorporated 
within any country other than the United States and 
doing business within such territory. 

(b) The government of any nation with which the 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agent, or 
agency thereof. 

* * ♦ * * 

Sec. 5 [as amended by the First War Powers Act, of 
1941, c. 593, Sec. 301, 55 Stat. S39]: 

(b) (1) During the time of war or during any other 
period of national emergency declared by the President, 
the President may, through any agency that he may 
designate, or otherwise, and under such rules and regu¬ 
lations as he may prescribe, by means of instructions, 
licenses, or otherwise— 

(A) investigate, regulate, or prohibit, any trans¬ 
actions in foreign exchange, transfers of credit or pay¬ 
ments between, by, through, or to any banking 
institution, and the importing, exporting, hoarding, 
melting, or earmarking of gold or silver coin or bullion, 
currency or securities, and 

(B) investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit, any acquisition, holding, with¬ 
holding, use, transfer, withdrawal, transportation, im¬ 
portation or exportation of, or dealing in, or exercising 
any right, power, or privilege with respect to, or trans¬ 
actions involving, any property in which any foreign 
country or a national thereof has any interest. 

by any person, or with respect to any property, subject 
to the jurisdiction of the United States; and any prop¬ 
erty or interest of any foreign country or national 
thereof shall vest, when, as, and upon the terms, directed 
by the President, in such agency or person as may be 
designated from time to time by the President, and 
upon such terms and conditions as the President may 
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prescribe such interest or property shall be held, used, 
administered, liquidated, sold, or otherwise dealt with 
in the interest of and for the benefit of the United States, 
and such designated agency or person may perform any 
and all acts incident to the accomplishment or further¬ 
ance of these purposes; * * * and the President may, 
in the manner hereinabove provided, take other and 
further measures not inconsistent herewith for the en¬ 
forcement of this subdivision. 

SUMMARY OF ARGUMENT 

Appellant cannot justly complain that he was deprived of 
his day in court or of an adequate opportunity to adduce the 
testimony of witnesses. He read into evidence the testimony 
of twelve witnesses, whom he had called to depose, and four ad¬ 
ditional witnesses testified at the trial on his behalf. More¬ 
over, his own testimony taken on oral deposition was received 
in evidence pursuant to a substantial concession by appellees 
who waived the provisions of a stipulation executed by the 
parties which would have barred appellant’s use of his deposi¬ 
tion at the trial. The cause had been at issue since August 
1952, pre-trial had been continued twice and trial six times 
before it commenced on April 25, 1955. The district court 
did not abuse its discretion in refusing to continue the trial 
yet another time on appellant’s motions made on April 22 and 
April 25, 1955, on the ground that he was too ill to attend the 
trial, that it should be continued for an indefinite period until 
his deposition could be taken again. Previously, on March 
2, 1955, appellant had been successful in obtaining a continu¬ 
ance of the trial then set for March 7, 1955, on his plea of 
illness, and his counsel then represented on the basis of a 
medical certificate by appellant’s long-time personal physician 
that he could and would attend the trial. There was no show¬ 
ing of any worsening of appellant’s physical condition between 
March 2 and April 25. Furthermore, the district court ruled 
on April 22 that, although it would not continue the trial, appel¬ 
lant was authorized to take his deposition while the trial was 
in progress. This would have been entirely feasible since the 
trial lasted from April 25 to May 13, 1955, and a good part of 
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that time was spent in reading into evidence the depositions 
of twenty-seven witnesses. That appellant did not seek to 
avail himself of this permission granted him on April 22 casts 
serious doubt that the motions for a continuance made on April 
22 and April 25 were made in good faith and not for purposes 
of delay. 

So, too, the district court did not abuse its discretion in its 
rulings as to the method and time and place of the depositions 
of certain witnesses. Appellant has conceded that the district 
court was right in refusing to grant his motion for the issuance 
of letters rogatory to take the depositions on written inter¬ 
rogatories of eighteen witnesses, fifteen of them in Switzerland, 
two in Germany, and one in Chile. Later, on rehearing, the 
court granted appellant’s alternate motion to examine the wit¬ 
nesses on oral depositions in Germany. Appellant noticed 
their oral depositions at Munich, Frankfurt and Berlin, Ger¬ 
many, to commence on July 16,1954 at Munich, and appellees’ 
counsel in this country had made necessary arrangements to 
proceed to Germany to attend the depositions. Appellant then 
cannot justly complain that the court denied his motion 
brought on for hearing on July 8, 1954 to change the place of 
depositions from Germany to Milan, Italy. Five of the wit¬ 
nesses did depose, so the question as to them is moot. The 
sixth, although noticed by appellant, was deemed by him too 
unimportant to call as a witness. And in any event, appellant 
has made no showing that the testimony of the remaining 
eleven or twelve witnesses would have been of such controlling 
importance as would probably have changed the result reached 
by the district court. 

The district court’s order of February 17, 1953, directing 
appellant to produce certain documents for appellees’ inspec¬ 
tion was entirely proper under Rule 34 of the Federal Rules 
of Civil Procedure. Appellant, in effect, consented to that 
order when it was issued, and at pre-trial he stipulated he would 
produce the documents required by the order. Hence, he can¬ 
not attack the discovery order now. No document offered by 
appellant in evidence at the trial was rejected because he had 
failed to produce it earlier as required by the order. No preju¬ 
dice resulted to appellant from the order; he has only himself 
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to blame if he produced spurious and incomplete documents 
in alleged compliance with the order. 

The foregoing relating to appellant’s own testimony, the 
testimony of witnesses and the discovery order may be called 
the procedural or due process questions raised by appellant. 
Appellant not having been deprived of due process, his entire 
case must fail. For the district court held that appellant was 
an enemy within the meaning of Section 2 (a) of the Trading 
with the Enemy Act because he was resident within Germany 
from on and prior to December 11, 1941, and until March or 
April 1944, when he changed his residence to Switzerland. 
This holding is not attacked by appellant, except, perhaps in¬ 
directly, by his contentions that he was deprived of due process. 
Since these contentions are without merit, the holding that 
appellant was an enemy because he was resident within Ger¬ 
many during the war, must stand, and an enemy is barred from 
recovery under Section 9 (a) of the Act. 

The trial court also held that appellant was an enemy within 
the meaning of Section 2 (a) of the Act because he was doing 
business within Germany and German-occupied Russia and 
the Baltic States during the war and until March or April of 
1944. Appellant does not attack the court’s findings of fact 
on which this holding is based except, perhaps indirectly, by 
his untenable claim that he was deprived of due process. These 
findings establish that appellant was one of the managing di¬ 
rectors of a very large German company, Allgemeine Elektrici- 
taets Gesellschaft (“AEG”), a company whose yearly business 
ran into the hundreds of millions of Reichmarks, which fur¬ 
nished war material to the German government and its armed 
forces, and was essential to the German w r ar effort; that he w r as 
also chief of AEG’s Overseas Department -which handled the 
company’s business running into the millions of Reichsmarks 
in German-occupied Russia and the Baltic States; that in 
these capacities he actively helped to direct, manage, and super¬ 
vise AEG and its Overseas Department; that he thus aided 
the German war effort both within Germany and territories 
occupied by Germany during the war; and that he received 
large salaries and bonuses from AEG to whH; he devoted his 
full time. These activities of appellant constitute “doing busi- 
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ness within’’ enemy and enemy-occupied territory within the 
meaning of Section 2 (a) of the Act. Hence, appellant is an 
enemy to whom a return is barred under Section 9 (a) of the 
Act. Appellant cannot escape responsibility for his own busi¬ 
ness activities on the plea that they were done on behalf of 
AEG. 

Since during the war and until March or April 1944 appellant 
acted for and on behalf of and as an agent of AEG, an enemy 
corporation, and since he actively helped to direct, manage 
and supervise this company which furnished war material to 
the German government and its armed forces and thus he aided 
the German war effort, the trial court did not err in holding 
that appellant suffers from enemy taint and thus is an enemy 
barred from recovery under Section 9 (a) of the Act. There 
is no warrant to restrict the enemy taint doctrine to those who 
cloak or conceal enemy property. Far more aid and comfort 
to the enemy, far more strengthening of its resources and ca¬ 
pacity to make w’ar against this county, were afforded by ap¬ 
pellant than if he had merely concealed an enemy’s ownership 
of property. 

Finally, although appellant did not raise the question below 
and does not raise it here, appellant’s status as an enemy by 
reason of his residence and doing business within Germany and 
his enemy taint continued until his property was vested in 
1950 and 1951, although he had removed from Germany to 
Switzerland in the spring of 1944. 

ABGUMENT 

Introduction 

The district court held that appellant was ineligible to re¬ 
cover under Section 9 (a) of the Trading wdth the Enemy Act 
because he was an “enemy” within the Act and that he was 
an enemy on three independent grounds: (a) residence with¬ 
in Germany during the war, (b) doing business within Germany 
and German-occupied territory during the war, and (c) enemy 
taint (Concls. 3-5, A 43). Appellant does not challenge the 
court’s conclusion that on the facts as found he was resident 
within Germany during the w*ar (Concl. 3, A 43). What he 
«*>rns to be arguing is that the court’s findings as to residence 
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might have been different had it not been for the court’s rul¬ 
ings, which he asserts unfairly denied him an opportunity to 
adduce his own testimony and that of witnesses and by the 
court’s ruling on production of documents (Brief I, II, III). 
We shall show that these rulings did not constitute an abuse 
of discretion and that appellant has had his “day in court” 
(Points I, II, III, infra). Hence, the holding that appellant 
was an enemy because he was a resident within Germany must 
stand, and the judgment may be affirmed for that reason alone. 
Feyerabend v. McGrath, 89 U. S. App. D. C. 33,189 F. 2d 694; 
Guessefeldt v. Brownell, 94 U. S. App. D. C. 155, 213 F. 2d 24, 
cert, denied 348 U. S. 875. 

Appellant contends, furthermore, that even on the facts as 
found below, the court erred as a matter of law in concluding 
that he was an enemy by reason of “doing business” and by 
reason of “enemy taint” (Brief IV. V). We shall show that 
the trial court was correct in holding appellant to be an enemy 
because he was doing business within enemy and enemy-occu¬ 
pied territory (Point IV, infra ) and because he suffers from 
enemy taint (Point V, infra). Hence, the judgment should be 
affirmed on either or both of these grounds. Finally, we shall 
show (Point VI, infra) that appellant’s status as an enemy by 
reason of residence, doing business, and enemy taint continued 
until the properties were vested in 1950 and 1951. 

I. The denial of a continuance of the trial was not an abuse 
of discretion or a denial of due process 

Appellant contends (Brief, Point III) that the trial court 
abused its discretion in refusing to grant him a continuance of 
the trial set on April 25, 1955, in order to take his deposition 
abroad and that this refusal deprived him of due process of law. 
These contentions cannot be sustained. 

It has been uniformly held that courts have the power to 
control their own calendars and that an abuse of discretion 
must clearly be shown before a judgment will be reversed be¬ 
cause of the denial of a continuance. “[Ijnherent in every 
court” is the power “to control the disposition of the causes on 
its docket with economy of time and effort for itself, for counsel, 
and for litigants.” Landis v. North American Co., 299 U. S. 

416C09—57-3 
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248. 254. This Court has observed “No rule is more firmly 
established than that decision on matters relating to the time 
of trial is exclusively within the province of the trial court.” 
Gilbert v. Lachapelle, 75 U. S. App. D. C. 395, 127 F. 2d 750, 
751. 

The “granting of a continuance is a matter that lies within 
the sound discretion of the court that hears the case” and its 
“evaluation of the parties’ diligence carries almost command¬ 
ing weight.” United States v. Pacific Fruit & Produce Co., 138 
F. 2d 367, 371, 372 (C. A. 9); Virginia Beach Bus Line v. 
Campbell, 73 F. 2d 97 (C. A. 4), cert, denied 294 U. S. 727; 
Speers Sand & Clay Works, Inc. v. American Trust Co., 52 F. 
2d S31 (C. A. 4), cert, denied 286 U. S. 548; Smith v Daniel, 
46 F. 2d 740 (C. A. 6), cert, denied 283 U. S. 852. The trial 
court, “is of course in [a] much better position to determine 
whether an application [for a continuance] apparently fair on 
its face is in reality not bona fide, but for reasons of delay.” 
Druckman v. Forsyth Furniture Lines, 22 F. 2d 59, 60 (C. A. 
4). The trial court is “more full handed of the facts than we 
can be by an inspection of the record, and unless there has been 
a clear abuse of discretion we will not reverse.” Gilbert v. 
Lachapelle, stipra, p. 751. There was no abuse of discretion 
here. 

The proceedings in the action up to the date of trial should 
be reviewed. The complaint had been filed on June 5, 1952 
(A 1) and the answer on August 1,1952 (A 15). Pre-trial was 
held on February S, 1954 (App. 3, 4), after two continuances, 
on November 24, 1953 and January 27, 1954, made at appel- 
lant s request (App. 5). Trial was set for March 10, 1954 but 
it was continued to June 7, 1954 to enable both sides to finish 
taking depositions (App. 5. 9). By that time the parties had 
taken oral depositions in Germany of twenty-two witnesses 
and of appellant himself on three separate occasions, in June 
and December of 1953 and April 1954 (App. 6). With the 
trial set for June 7. 1954. appellant moved on June 1 to con¬ 
tinue the trial for some six weeks on the grounds that he had 
not yet obtained a visa to come to this country from Switzer¬ 
land, although he had applied for one in April 1954, and be¬ 
cause his chief witness, one Hans Schwarzer, could not attend 
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the trial since he had been called to Europe from South Amer¬ 
ica on urgent business matters (App. 7-9, 45-47). On June 1, 
1954 the Court (Chief Judge Laws), ruling from the bench, 
continued the trial to June 16, 1954 to afford appellant an op¬ 
portunity to take Schwarzer’s deposition in Germany (App. 
45-47). When appellant noticed not only Schwarzer's deposi¬ 
tion in Germany, but his own as well, appellees moved to quash 
as to appellant's deposition (App. 8). On June 4, 1954 the 
Chief Judge ruled from the bench that the trial be continued 
to October 18, 1954 and that in the interval appellant be per¬ 
mitted to take his own as well as Schwarzer’s deposition in 
Germany (App. 48, 49). Thereafter, appellees were advised 
by the State Department that appellant had applied for a 
visa on May 7,1954 rather than in April and that he had been 
informed on or prior to June 4 that he could have an appoint¬ 
ment to receive his visa on or after June 8 (affidavit, App. 11- 
14; Hearing. App. 49-54). Since the court had not been ap¬ 
prised of these facts when it had continued the trial until 
October 18 (App. 11-14; 48-54). appellees moved on June 11, 
1954 to reset the case for trial for June or, in the alternative, 
to prohibit the taking of appellant’s deposition in advance of 
trial or, if it be permitted, to fix the place of the deposition in 
the United States rather than in Germany (App. 11-14). At 
the hearing held on June 14 (App. 49-54), the Chief Judge 
was concerned that a full disclosure had not been made to the 
court concerning appellant’s visa (App. 52, 53). Neverthe¬ 
less, in view of appellant’s representations as to the necessity 
for his taking Schwarzer’s deposition 3 (App. 52, 53), the court 
ruled that he would permit the continuance granted to October 
18, 1954 to stand. The court stated, however, with respect to 
appellant’s deposition: 

Would it not be fair to put this over, or let it stay 
put over, and for me to rule that in view of the present 
state of the record, which indicates that this plaintiff 

* It turns out that appellant never did take Schwarzer's deposition and 
he did not call him to testify at the trial (App. 17. IS) although apindlant 
represented to the district court in June 1954 as a reason for granting the 
continuance that Schwarzer's testimony was so crucial “I might just as 
well step out and dismiss the petition, without Mr. Schwarzer’’ (App. 47). 
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failed to inform us timely with respect to his visa, that 
we will not permit his deposition to be taken in the pres¬ 
ent state of affairs? If he is ill in October, that may 
be different. And that is further in view of the fact 
that his deposition has already been taken. So we can 
stop that ... I don't think he should put you to the 
expense and time of taking a deposition, with lengthy 
cross-examination, over there, and then have him come 
here in October. I don’t think that is fair. [App. 53] 

These rulings were embodied in the court's order filed on June 
16,1954 4 (A 60). 

Thereafter, pursuant to Judge Schweinhaut’s order filed 
June 16. 1954 (A 57) appellant took the oral depositions of 
five additional witnesses in Germany commencing on July 16, 
1954 (see Point II, infra). 

The trial commenced on October 18,1954, before Judge Mc¬ 
Laughlin and appellant did attend (App. 62). However, since 
it appeared on the opening statements of counsel that appel¬ 
lant had failed to join certain parties who were indispensable 
with respect to the greater part, but not all, of the different 
items of property in suit, the court directed that the action be 
partially dismissed unless appellant amended his complaint 
to join the indispensable parties (Order filed October 21, 1954, 
as amended, November 19, 1954). The court continued the 
entire action until February 14, 1955 despite appellees' objec¬ 
tions that the trial should then and there proceed as to that 
part of the case as to which there had not been a failure to 
join indispensable parties, and despite appellees’ willingness 
to be bound for the entire case by a decision as to appellant’s 
enemy or non-enemy status made on the smaller part of the 
case (App. 63-65). Appellant did not wish to proceed on 
that basis (App. 64r-65) and the entire case was continued to 
February 14, 1955 5 (Order of November 19, 1954). 

‘This order is incorrectly stated in appellant’s appendix to hare been 
filed on June 17 (A 60) ; the same mistake is made with respect to the 
order on rehearing of the motion for letters rogatory (A 57). 

6 Appellant amended his complaint to join the indispensable parties, served 
them by publication and on or about February 28,1955 took defaults against 
the indispensable parties since they had failed to answer or appear. Dur¬ 
ing the course of the trial, the court on motion of appellant to which appel- 
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Trial was set for March 7. 1955 rather than February 14, 
1955. On February 2$. 1955 appellant moved for a continu¬ 
ance (App. 15) which motion was heard on March 2, 1955 by 
the Chief Judge (App. 65-68). Appellant requested a contin¬ 
uance until May 15, 1955 (App. 67) on the ground chiefly of 
ill health, and he submitted a medical certificate dated Febru¬ 
ary 21, 1955 by his personal physician. Dr. Stahel (App. 16, 
66), in support of his motion. In effect, appellant represented 
that he could come to this country to testify at the trial, and 
the continuance until May was requested because he could 
expect a smoother voyage at that time of the year rather than 
in March or April. Since one of appellees’ witnesses was sched¬ 
uled to leave this country on May 15 (App. 68) the court set 
the case for trial on April 25, 1955 stating. “I want that to be 
a firm date” (App. 68). 

The case was thus set for trial on Monday, April 25, 1955. 
On Friday, April 22, appellant’s counsel moved before Judge 
Holtzoff, sitting as the assignment Judge, for a continuance of 
the trial (A 63-67) for the purpose of taking appellant's depo¬ 
sition abroad, and submitted a medical certificate dated April 
15, 1955 by Dr. A. Furtwaengler in support of the motion (A 
61-62). The Judge denied the motion for continuance but 
ruled from the bench: “If you couldn’t have produced your 
client here you should have taken his deposition, and you can 
still take it while the trial is in progress” (A 67). 

Instead of noticing appellant's deposition as permitted by 
Judge Holtzoff, on April 25. 1955 appellant again moved, this 
time before the trial judge (Judge Thomas), for a continuance 
of the trial for an indefinite period until the deposition of 
appellant could be taken (A 6S-72; App. 69-73). This was 
denied (App. 72. 73) and trial commenced on April 25. 1955. 

The district court did not abuse its discretion in denying 
the motions for a continuance. Pursuant to the court’s ruling 
of April 22, 1955, appellant’s deposition could have been taken 

lees consented, vacated the order of November lb, 19.V4 since the third 
parties had not filed any notices of claim within the specified time under 
Section .‘I:; of the Trading with the Enemy Act and. hence, were no longer 
deemed indisjiensable (Order dated June 1. lb-"*, filed December 24. 10r>T>). 
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while the trial was in progress, but appellant did not avail 
himself of this opportunity. 6 

Apart from this, pre-trial had been twice continued and 
trial had been continued six times since the case had been set¬ 
ter trial on March 10. 1954 (June 7, June 16, October IS, 1954; 
February 14. March 7 and April 25, 1955). As late as March 
2. 1955 appellant’s counsel was representing to the court that 
appellant's health was sufficiently good that he could attend 
trial if it were held any time after April and counsel was not 
requesting permission to take appellant’s testimony abroad 
by deposition (App. 15, 66-67)—this was on the basis of the 
medical certificate of Dr. Stahel, appellant’s personal physician 
in Switzerland, who had been treating him for many years 
(App. 16, 66). On April 25, 1955 appellant’s counsel repre¬ 
sented to the court for the first time that appellant's state of 
health was such that he could never attend the trial (App. 69). 
But there was no showing that appellant’s health had de¬ 
teriorated from that on March 2. The trial judge recognized 
that appellant’s asserted ill state of health was chronic rather 
than an “overnight proposition” (App. 73. 69). Dr. Furt- 
waenglers medical certificate of April 15 (A 61) recites a 
chronic throat ailment from which appellant suffered from 
1946 and discusses several ills in 1945, 1952 and October 1954. 
It is doubtful whether Dr. Furtwaengler made his own inde¬ 
pendent examination and prognosis since his certificate speaks, 
by way of hearsay, of advice given to appellant by “treating 
physicians” (A 62), but Dr. Furtwaengler was not one of them. 

Moreover, appellant’s own oral deposition had been taken 
once before, in June 1953 (App. 72). That deposition ran 
to some 165 pages (App. 70; Tr. Rusche Deposition) and the 
questions of appellant’s residence and intent, doing business 
and enemy taint, had been thoroughly inquired into. 7 That 
deposition was read into evidence at the trial pursuant to 

6 Appellant's counsel had estimated that the trial would last three or 
four weeks (App. G7) and while it lasted from April 2T> to May 13, 11)55, most 
of that time was spent in reading into evidence the twenty-seven depositions 
of witnesses that had been taken in the case. It would have been feasible 
to entrust this function to associate counsel on both sides while chief counsel 
could have journeyed by air to Europe to take appellant’s deposition. 

' If appellant’s testimony had been credited and had not been impeached 
and contradicted by overwhelming documentary and oral evidence, it would 
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appellees’ waiver (App. 70, 72, 73) of the stipulation of March 
18, 1953 (A 45) which would have barred the use of the dep¬ 
osition by appellant. If appellant deemed it necessary to 
adduce his additional testimony, this could have been done by 
deposition long prior to the trial on April 25,1955, and it should 
be observed that the parties were in Europe taking oral dep¬ 
ositions of witnesses in December 1953 and April 1954 and 
appellant was within this jurisdiction in October of 1954.* 

It is true that the district court (Chief Judge Laws) had 
ruled on June 16, 1954 that “On the present state of the 
record, plaintiff may not take his own deposition in advance of 
trial” (A 60), which had then been continued to October 18, 
1954. But that state of the record showed that appellant had 
“failed to inform us timely with respect to his visa” (App. 53), 
and that appellant had represented to the court that he could 
and would come to the trial in October so that it would not be 
“fair” for appellant “to put you [appellees] to the expense 
and time of a deposition, with lengthy cross-examination, over 
there, and then have him come here in October” (App. 53). 
In making his ruling “on the present state of the record” the 
Chief Judge specifically stated, “If he is ill in October, that 
may be different” (App. 53). It seems that appellant was ill 
in October (App. 16, 66) and there can be no doubt that when 
plaintiff was in this jurisdiction in October 1954 and the trial 
was then continued, permission to take his deposition would 
have been granted. But appellant did not seek such permis¬ 
sion until April 22 and April 25, 1955 and even on that late 
date permission was granted to take his deposition “while the 
trial is in progress” 9 (A 67). 

seem that his June 1953 deposition made out a prinw fm-ic ease of non- 
enemy status (see Fdgs. 77-7S, A 40-41). 

* The assertion that it was only the depositions taken in April 1954 that 
revealed a conflict in testimony is not accurate. The five domestic servants 
at appellant's Berlin house had testified in December 1959. in sharp con¬ 
tradiction to appellant’s own testimony in June 1953, that appellant ate, 
slept and lived at the house from 1939 to the spring of 1944 (App. 6, 7; 
Fdg. 41, A 25: see Trs. Depositions Ueckert, Wahrenburg. Mueller. Schulr.. 
Ertl). 

’That appellant did not avail himself of this opportunity casts doubt 
that the motions for a continuance in order to take his deposition were made 
in good faith and not for reasons of delay. The trial court has com¬ 
mented on appellant’s lack of credibility and bona fide* (Fdgs. 74-7S, 
A 3S-41). 
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On all the foregoing, it is plain that the trial court did not 
abuse its discretion in refusing to grant a continuance of the 
trial set on April 25, 1955. A plea of illness accompanied by 
physicians’ certificates does not necessarily dictate that a con¬ 
tinuance must be granted. Wilson v. Beckett, 79 U. S. App. 
D. C. 94, 143 F. 2d 19; Speers Sand & Clay Works, Inc. v. 
American Trust Co., 52 F. 2d 831 (C. A. 4), cert, denied 286 
U. S. 548; Druckman v. Forsyth Furniture Lines, 22 F 2d 59 
(C. A. 4). In Cornwell v. Cornwell, 73 App. D. C. 233, 118 F. 
2d 396, relied upon by appellant, this Court held that a motion 
for a new trial should have been granted because of the party’s 
mental illness. But in that case, among other differences from 
the case at bar. there had been only one two-week continuance 
of trial, the party’s testimony had not previously been adduced 
by deposition, and no opportunity was afforded the party to 
take her deposition while the trial was in progress. 

II. Appellant was not unfairly deprived of an opportunity to 
adduce the testimony of witnesses 

Appellant asserts (Brief, Point II) that the trial court erred 
in refusing to grant his motion for letters rogatory to take dep¬ 
ositions on written interrogatories of witnesses in Germany. 
Switzerland and Chile (A 53. 56). He further contends that 
while the court on rehearing granted his alternative motion to 
take the depositions on oral examination in Germany (A 56. 
57), the court erred in refusing to grant his subsequent motion 
to take the depositions at Milan. Italy, rather than in Germany 
(A 58. 59). Furthermore, he asserts that as a result of these 
rulings he was deprived of an opportunity to adduce the testi¬ 
mony of most of these witnesses on the question of appellant’s 
residence within Germany and that, hence, he was denied due 
process of law. These contentions are untenable. 

Appellant moved on or about May 18. 1954 for a stay of 
proceedings and for the issuance of letters rogatory to take the 
depositions on written interrogatories of eighteen witnesses, 
fifteen residing in Switzerland, two in Germany and one in 
Chile (A 53. 54). That motion came on for hearing on May 
27, 19.54 before the district court (Judge Schweinhaut). At 
that time, the trial was set for June 7, 1954. Previously, in 
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June 1953, the parties had taken depositions on oral examina¬ 
tion in Germany of the appellant and four witnesses (Korte, 
Heckenbach, Mathias, Hein). In December 1953 the parties 
took oral depositions in Germany of five additional witnesses 
(Ueckert. Mueller, Wahrenburg, Schulz, Ertl) who had been 
employed as domestics by the appellant at his house at 27 
Goethestrasse, Berlin, during the war. 

At pre-trial held on February 8. 1954 (App. 5) the judge 
indicated he would brook no delay in setting the case for trial 
and trial was set for March 10, 1954 (App. 5). On March 2 
both parties requested a continuance for the purpose of taking 
further depositions in Germany. The court (Chief Judge 
Laws) granted a continuance and set the case for trial on June 
7, 1954. The Judge stated that he was granting a relatively 
long continuance to enable both sides to finish taking depo¬ 
sitions and that he would look with disfavor on any further 
request for a continuance (App. 5, 6). Thereafter, commenc¬ 
ing April 22. 1954 and ending on April 29, 1954, thirteen 
additional witnesses were examined by the parties (Goldstein, 
Olschewski, Remus, Hackenbeck, Kammerer. Rove, Nippe, Mr. 
Geiger. Mrs. Geiger. Silla, Hanauer, Dierschke, Antonini) on 
oral depositions held at Munich, Frankfurt and Berlin, Ger¬ 
many (App. 6). Thus, on three different occasions prior to 
May 27,1954. in June and December of 1953 and in April 1954, 
the parties took the oral depositions in Germany of twenty-two 
witnesses and of appellant himself. 

At the hearing of May 27, 1954 on appellant’s motion for a 
stay and for the issuance for letters rogatory, the Judge, deem¬ 
ing that appellant had not been diligent in seeking to adduce 
the testimony of the eighteen witnesses (see App. 54, 59), and 
under all the circumstances including the history of the con¬ 
tinuances in the action, ruled from the bench on May 27, 1954 
that appellant’s motion should be denied and this ruling was 
incorporated in his order of June 3,1954 (A 56). 

Contrary to appellant’s present contentions, his counsel 
conceded in open court, on the occasion of his motion for a re¬ 
hearing argued on June 14, 1954 before Judge Schweinhaut, 
that the Judge’s order of June 3 had been correct (App 55). 
See Allen v. First Nat. Bank of Atlanta , 169 F. 2d 221, 224 
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(C. A. 5), upholding the refusal to permit depositions where 
they would delay the trial. 

Trial was not held on June 7,1954. Pursuant to appellant’s 
motion for a continuance made on June 1, 1954 for reasons 
not connected with the eighteen witnesses., a number of pro¬ 
ceedings were held before Chief Judge Laws, culminating in 
his order of June 16. 1954. continuing the trial to October 18, 
1954 (A 60: see Point I. supra). 

Having obtained a continuance of the trial to October 18, 
1954, appellant then moved for a rehearing of the denial of 
his motion for letters rogatory (A 56). That motion was heard 
on June 14. 1954 by Judge Schweinhaut and during the course 
of the hearing appellant’s counsel moved in the alternative, 
that the court should grant “permission of the taking of oral 
depositions in Germany of these witnesses” (App. 59). This 
alternative motion was granted and since Chief Judge Laws 
had ruled that any depositions taken must be filed by Sep¬ 
tember 14, 1954 (A 61). this time limitation was incorporated 
in Judge Schweinhaut’s order (A 57). 

Appellant cannot predicate error on this order. Five of the 
eighteen witnesses (Ampt, Conti. Ceccarelli. Eliel, Alles) did 
testify on oral depositions in Germany (App. 17-18) so the 
matter as to them is moot in any event. One proposed witness, 
Emil Heckenbach (his oral deposition had previously been 
taken in June 1953 and appellant had then cross-examined 
him), resided in Germany where his deposition could have been 
taken by simple notice before a United States consular official 
and, hence, letters rogatory should not have been issued (Rule 
2S (b), F. R. C. P.; Gross v. Palmer, 105 Fed. 833 (N. D. Ill.); 
The Edmund Fanning, 89 F. Supp. 282 (S. D. N. Y.); 4 Moore's 
Federal Practice [2nd ed. 1950] Sec. 28.06). In any case, ap¬ 
pellant deemed Heckenbach’s testimony too unimportant to 
call him to depose (App. 79). The court was plainly correct 
in refusing letters rogatory for the testimony of the Chilean 
witness. Mrs. von Petrow. since appellant had made no show¬ 
ing whatever that her testimony could not be adduced on 
notice before a United States consular official or by commis¬ 
sion (see the preceding authorities). As to the remaining 
eleven proposed witnesses, examination on written interroga- 
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tories pursuant to letters rogatory, which would have to be 
addressed to the judicial authorities of three different Cantons 
in Switzerland where the witnesses resided, obviously would 
have been far less satisfactory than testimony on oral deposi¬ 
tions where appellees could have adequate cross-examination. 10 
The parties had consistently followed the practice of adducing 
deposition testimony abroad by oral examination, and prior 
to June 1954 twenty-two witnesses and appellant himself had 
been examined in that fashion. Considering the magnitude 
of the case, the complexity of the matters as to which of the 
witnesses were to depose, and under all the circumstances, 11 
the trial court plainly had discretion to refuse to permit exam¬ 
ination by written interrogatories via letters rogatory but to 
permit the examination of the witnesses on oral depositions. 
Rule 31 (d), F. R. C. P., specifically so provides and the cases 
so hold. Logo Oil <£ Transport Co. v. United States, 97 F. Supp. 
43S (S. D. N. Y„ admiralty) rev. on other gds. 21S F, 2d 631 
(C. A. 2); Fall Corporation v. Yount-Lee Oil Co., 24 F. Supp. 
765 (E. D. Tex.). See also Canuso v. City of Niagara Falls, 
7 F. R. D. 159 (W. D. N. Y.); Society of Independent M. P. P. 
v. United Detroit Th. Corp., S F. R. D 453 (E. D. Mich.) ; Wino- 
grad Bros. Inc. v. Chase Bank, 31 F. Supp. 91 (S. D. N. Y.); 4 
Moore's Federal Practice (2nd ed. 1950) sec. 31.07. 

After appellant’s alternative motion to take oral depositions 
in Germany of the witnesses had been granted (App. 59; A 57), 
he noticed the oral depositions of seventeen of the witnesses 
for Munich, Frankfurt and Berlin, Germany, commencing on 
July 16, 1954 (App. 14, 15). Thereafter, by motion filed on 
July 7, 1954 (A 58), appellant moved to change the place of 
the taking of the depositions of fifteen of the witnesses from 
Germany to Milan. That motion was heard on July 8, 1954 

10 Any depositions taken would have to he completed and filed by Septem¬ 
ber 14, 1954 (A 57, 61). It is extremely unlikely that this time limitation 
could have been met if the testimony were taken by letters rogatory. See 
4 Moore's Federal Practice Sec. 28.08; Jones, International Judicial As¬ 
sistance, 62 Yale Law Journal 515. 529-530 (1953). 

u For example, the proposed written interrogatories to the witness. Miss 
Brugnoli, show that she was being asked to testify as to notes or docu¬ 
ments which appellees had never seen. Obviously, appelices could not have 
been expected to prepare written cross-interrogatories. 
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(App. (50). Appellees 7 counsel had already made arrange¬ 
ments to leave this country on July 11 to attend the deposi¬ 
tions which appellant had noticed for Germany commencing 
on July 16 (A 59, App. 62). Trained reporters and interpre¬ 
ters were available for the depositions in Germany but no 
arrangements had been made for reporters and interpreters if 
the depositions were to be taken at Milan, Italy (App. 61). 
Under these circumstances, the trial court clearly did not abuse 
its discretion in refusing appellant’s motion made at the elev¬ 
enth hour to change the place of the depositions (A 59. App. 
62). Rule 30(b) F.R.C.P. 

Moreover, appellant has made no showing that the ten Swiss 
witnesses and the Chilean witness would have been willing 
to depose orally at Milan rather than at Munich or on written 
interrogatories. Xor has he shown that their testimony would 
have been of such a controlling nature as would probably have 
led to a different result than that reached by the trial court 
even on the question of residence, as to which they were ex¬ 
pected to depose. Wilson v. Beckett, 79 U. S. App. D. C. 94. 
143 F. 2d 19; Gilbert v. Lachapelie, 75 U. S. App. D. C. 395, 127 
F. 2d 750; Virginia Beach Bus Line v. Campbell, 73 F. 2d 97 
(C. A. 4) cert, denied 294 U. S. 727. And appellant does not 
even claim that their testimony would have produced different 
findings or conclusions as to his enemy status by reason of 
“doing business’ and “enemy taint” (Concls. 4,5, A 43; Points 
IV, V herein). See Lavagnino v. Prall, 52 App. D. C. 77, 281 
Fed. 581, 584; F. W. Woohcorth Co. v. Seckinger, 125 F. 2d 
97, 98 (C. A. 5); Carson v. American Smelting & Refining Co., 
11 F. 2d 766, 771 (C. A. 9) cert, denied 269 U. S. 555. 

III. The order of February 17,1953, for production and inspec¬ 
tion of documents was proper and appellant was not 

prejudiced thereby 

Pursuant to appellees’ motion (A 47) brought under Rule 
34, F. R. C. P., the district court (Judge Keech) entered an 

13 Appellant’s counsel conceded that he had made a “private commitment” 
to appellees that he would not seek to adduce the testimony of any of the 
eighteen witnesses if his motion for a continuance made on June 1, 1954 
were granted. (App. 4S, 55). Thus, he could not have deemed their testi¬ 
mony to be of controlling importance. 
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order on February 17, 1953 (A 50) directing appellant to pro¬ 
duce and permit appellees to inspect and copy certain docu¬ 
ments. Appellant contends (Brief, Point I) that the order was 
improper because it did not sufficiently describe the documents 
and called for irrelevant documents, and that he was prejudiced 
thereby. These contentions are without merit. 

At the hearing on the motion for the order, appellant’s coun¬ 
sel consented to items 1,2 and 3 of the motion (App. 44) which 
are embodied in items 1, 2 and 3 of the order, which he now 
attacks. Furthermore, at the same hearing, appellant’s coun¬ 
sel in effect conceded that he had no real objection to the re¬ 
quested order in its entirety since he pointed out to the Judge 
that he had not filed any points and authorities in opposition to 
the motion (App. 44) as required by Rule 9 (b) of the District 
Court. Moreover, about a year later, at pre-trial, appellant’s 
counsel interposed no objection to the discovery order but, in¬ 
stead, voluntarily stipulated that he would produce “any fur¬ 
ther documents which he is required to produce by the order 
of February 17, 1953” (Pretrial Proceedings, App. 3). And 
while appellant now seeks to challenge those items of the Feb¬ 
ruary 17,1953 order directing production of certain tax returns 
and Swiss permits of residence, he undertook to produce these 
at his deposition taken in June, 1953 and stipulated at pre¬ 
trial to produce “the documents he undertook at his deposition 
to produce, as enumerated in the letters of November 13. 1953, 
[Defs. Ex. 173] and February 2,1954 [Defs. Ex. 175] from the 
Department of Justice to George Eric Rosden, plaintiff’s coun¬ 
sel.” (Pretrial Proceedings, App. 3). 

In light of the foregoing, it hardly lies open to appellant to 
attack the discovery order now. But apart from this, the 
order was clearly authorized by Rule 34 and no prejudice re¬ 
sulted to appellant therefrom. 

Thus, as required by Rule 34, appellees showed “good cause” 
for the issuance of the order; the requested documents were 
clearly shown to “constitute or contain evidence relating to 
any of the matters within the scope of the examination per¬ 
mitted by Rule 26 (b);” and appellees made out at least a 
prima facie showing that the documents were in the “posses- 
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sion, custody, or control” of appellant (App. 1, 2). Societe 
Internationale, etc. v. Clark, 9 F. R. D. 263 (D. C. D. C.): 
Societe Internationale, etc., v. McGranery, 111 F. Supp. 435, 
aifd. 96 U. S. App. D. C. 232, 225 F. 2d 532, cert, denied 350 
U. S. 937. rehearing denied 350 U. S. 976. The discovery rules 
are to be liberally construed. Hickman v. Taylor, 329 U. S. 495, 
501, 507. It is sufficient that the documents were designated 
by subject matter or categories and that the categories were 
defined with reasonable particularity. G. & P. Amusement 
Co. v. Regent Theater Co., 9 F. R. D. 721 (N. D. Ohio); Hish- 
horn v. Mine Safety Appliance Co., 8 F. R. D. 11 (W. D. Pa.); 
United States v. North Coast Transp. Co., 8 F. R. D. 62 (W. D. 
Wash.); Caplin v. United Feature Syndicate, 8 F. R. D. 424 
(S. D. N. Y.); 4 Moore's Federal Practice (2nd ed. 1950) pp. 
2444—2449 ; 2 Barron and Holtzoff, Federal Practice and Pro¬ 
cedure (1950), sec. 797. “The order gives the only description 
that the nature of the case allows. The respondent, and no 
one else, is in a position to supply a better one. The mandate 
is addressed to him, and to him its meaning is definite, how¬ 
ever indefinite to others” ( Cooper v. Dasher, 290 U. S. 106, 
109-110, turnover order in a bankruptcy proceeding). 

Appellant argues that the discovery order (item 6) was im¬ 
proper in that it called for his German and Swiss tax returns 
and assessments which he claims are irrelevant on the question 
of residence (Brief, p. 7). But his German income and prop¬ 
erty tax returns and assessments show that he was assessed 
and paid these taxes as a person subject to “unrestricted tax 
liability”, which, under German law, means he was taxed as a 
resident of Germany (Fdg. 43, A 30); they also contain ad¬ 
missions by appellant and his agent that he was a resident of 
Germany during the war (Fdgs. 46, 47, A 31). Moreover, that 
from 1941 to April 1944 appellant was assessed and paid income 
and property taxes in Germany (Fdgs. 43, 46, 47, A 30-31) 
w’hile he was not assessed and did not pay such kinds of taxes 
in Switzerland (Fdgs. 61, 62, A 35), combined with evidence 
that under German and Swiss law appellant was required to 
pay income and property taxes levied by those countries had 
he been residing there (Fdgs. 43, 61, 62, A 30, 35), is plainly 
relevant and material on the question whether he resided in 


Germany or Switzerland. 1 " District of Columbia v. Murphy, 
314 U. S. 441, 457; Stewart v. Stewart, 52 App. D. C. 323, 
286 Fed. 987, 9S9; 1 Beale, The Conflict of Laws (1935), pp. 
261, 262. And, of course, this factor of taxes was only one 
among many establishing that appellant was resident within 
Germany, not Switzerland, during the war and until March 
or April 1944 (apart from the findings as to taxes, see findings 
11-14, 19, 21, 23, 24, 26, 27, 33, 34, 36-39. 41, 42, 44, 45, 48-51, 
53-60, 63-65, 69, 77-79). 

So too. appellant’s challenge (Brief, p. 7) to items 2 and 3 
of the discovery order of February 17, 1953, relating to pro¬ 
duction of Swiss permits of residence, and to Finding 65, is 
without merit. Appellant’s counsel consented to items 2 and 
3 at the hearing on the motion (App. 44) and he stipulated 
at pretrial that he would produce copies of the Swiss permits 
of residence (App. 3, Defs. Ex. 173). He produced copies of 
such permits for periods after March 20, 1944 (Fdg. 64, A 
35-36), but none for periods prior to that time (Fdg. 65, A 36). 
The trial court found that copies of such residence permits for 
the period from 1939 to March 20, 1944 ‘'would be available to 
him [appellant] from Swiss governmental sources had they 
been issued.” (Fdg. 65, A 36.) That finding is abundantly 
supported by the evidence (see testimony of Reverdin, App. 
77, 7S). And this availability to appellant satisfies the “cus¬ 
tody or control” requirement of Rule 34. “Actual possession 
of the documents * * * is not necessary * * * thus, a party 
may be required to obtain copies of tax returns filed by him, 
since he has a potential right to the custody or control of such 

13 Worsham v. Login, 144 Ga. 707, S7 S. E. 1025 and In rc Lankford, 272 
Mo. 1, 107 S. W. 147 relied upon by appellant (Brief, p. 7 ) are clearly dis¬ 
tinguishable. In Worsham, where the question was whether the decedent 
had been domiciled in Georgia or Virginia, the appellate court found no 
error in the exclusion of testimony that the decedent had not filed returns 
for personal property taxes in Virginia since there was no showing “that 
by the law of Virginia any duty rested upon resident owners of personalty 
to make a return of their property for taxation” (87 S. E. at 1027). In 
the Lankford case, the court observed that the payment of taxes in a par¬ 
ticular jurisdiction would be of probative value in determining whether 
the person had been domiciled there, but that the nonpayment and non¬ 
assessment of taxes would not be of such value in the circumstances of the 
particular case where the person had died too soon after taking up residence 
in the jurisdiction to become liable for taxes under the taxing statute. 


copies.” 4 Moore's Federal Practice, pp. 2470-2471; Para¬ 
mount Film Distributing Corp. v. Ram, 91 F. Supp. 778, 781 
(E. D. S. C.); Reeves v. Perinsylvania R. Co., 80 F. Supp. 107, 
109 (D. Del.). 

Had there been no discovery order in this case at all, the 
trial court would have been warranted in finding that appel¬ 
lant had not been granted any Swiss permits of residence for 
the period from 1939 to March 1944 (Fdg. 63, A 35). For 
expert testimony had shown, and the trial court had found 
as a fa.ct, that “Under Swiss law, plaintiff could not have re¬ 
sided in Switzerland from 1939 to 1944 without obtaining per¬ 
mits of residence from the Swiss government” (Fdg. 63, A 35). 
It was basic to appellant's claim of residence in Switzerland 
from 1939 or 1941 to 1944. therefore, that he produce copies 
of such residence permits for that period. He produced none 
for that period although he. but not third persons without his 
consent, could have obtained copies from the Swiss government 
had they been issued (Fdg. 65, A 36; App. 77, 78). Since 
appellant failed to produce any Swiss residence permits for 
the period from 1939 to March 20, 1944, although they would 
have been available to him had they been issued (Fdg. 65, A 
36), the district court was warranted in finding that no such 
permits had been granted appellant, and this for the reason 
that he had not resided in Switzerland during that period. 
“The nonproduction of evidence that would naturally have 
been produced by an honest and therefore fearless claimant 
permits the inference that its tenor is unfavorable to the par¬ 
ty’s cause.” 2 Wigmore, Evidence sec. 2S5; see also id. sec. 
291. Courts have unanimously upheld this principle. Clif¬ 
ton v. United States, 45 U. S. (4 How.) 242, 247. Neidhoefer v. 
Automobile Ins. Co. of Hartford, Conn., 1S2 F. 2d 269, 271 
(C. A. 7); Austerberry v. United States, 169 F. 2d 583, 593 
(C. A. 6); Mid-Continent Petroleum Corp. v. Keen, 157 F. 
2d 310, 315 (C. A. 8). And this Court has affirmed its valid¬ 
ity. Alexander v. Blackman, 26 App. D. C. 541, 551; Waslv- 
ington Gas Light Co. v. Biancanello, 87 U. S. App. D. C. 164, 
183 F. 2d 982. 

In an effort to show that he was prejudiced by the discovery 
order, appellant errs in yet another respect. He states (Brief, 
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p. 6) that he offered in evidence at the trial medical and dental 
bills from Swiss physicians and dentists in order to show ap¬ 
pellant's presence and residence in Switzerland, but that he 
was ‘"effectively charged’' with violation of the discovery order 
in not producing these bills earlier. The fact is, however, that 
appellant did not offer in evidence at the trial any dental bills 
whatever (see PI. Exs. 1-24; stipulation of August 30. 1956, 
App. 17, IS). Appellant did adduce at the trial two bills 
from a Swiss doctor, Dr. Conti (PI. Exs. S and 9), which the 
trial court ruled should be admitted in evidence over appellees’ 
objection that they had not been produced earlier pursuant 
to the discovery and pre-trial orders (stipulation of August 30, 
1956, App. 18). 

Appellant’s unwarranted attacks on the discovery order 
should not obscure his serious failure to comply with that order 
as well as the pre-trial order (App. 3). For, as found by the 
trial court (Fdg. 75. A 39). appellant failed to produce copies 
of his application for denazification (Defs. Ex. 84) and of his 
application for a certificate of origin (Def. Ex. S6) “said doc¬ 
uments containing admissions by the plaintiff that he resided 
in Germany, not Switzerland, from 1935 to 1944“ (Fdg. 75, 
A 39). These documents were specifically called for by the 
discovery order (items 2, 9. A 50, 52), so appellant cannot even 
attempt the excuse he did not know he was required to produce 
them. Moreover, “In alleged compliance with the discovery 
and pretrial orders of this Court plaintiff has produced for 
defendants’ inspection spurious and incomplete documents” 
(Fdg. 76, A 39), said documents being designed to conceal the 
damaging admissions made in the authentic documents that 
appellant had been residing in Germany during the war (Fdg. 
76). The important letter of February 10,1941 (Defs. Ex. 34, 
App. 21) from the German Minister of Economics to appel¬ 
lant, which is the subject of the trial court's Finding 45 (A 30, 
31), vras produced under very peculiar circumstances, a few 
hours after appellant had stated for the record “So far it has 
not been found” (App. 75, 76). 

This does not complete the picture on spurious and incom¬ 
plete production and lack of production of documents. For it 
took an order of the trial court (App. 16) made on May 2.1955, 


during the heat of trial, and after it appeared to the court that 
appellant “has prevented their production 7 ’ (App. 16) to appel¬ 
lees, to get appellant to produce on May 9, 1955 (App. 74) his 
German passport of February, 1944 (Defs. Ex. 105) and a copy 
of his registration of May 1944 with the German consulate 
(Defs. Ex. 163), said documents containing further evidence 
showing appellant's residence in Germany, not Switzerland 
during the war (see Fdgs. 58, 59. A 34). 

This Court has pointed out in Carter v. Baltimore & Ohio 
R. Co., 80 U. S. App. D. C. 257.152 F. 2d 129.130-131: 

Orders under Rule 34 are in large measure discretion¬ 
ary with the trial court and are founded upon facts. 
This court will not disturb the action of that, court in 
respect to them, unless the action was improvident and 
affected the substantial rights of the parties. 

We submit that no error can be predicated upon the order of 
February 17. 1953. 

IV. Appellant is an enemy barred from recovery herein be¬ 
cause he was doing business within Germany and German- 
occupied territories during the war 

In addition to holding that appellant was an enemy because 
he was resident within Germany (Concl. 3. A 43). the district 
court held that he was an enemy because he was doing business 
within Germany and German-occupied territories during the 
war (Concl. 4, A 43). A non-resident of the United States 
doing business within enemy or enemy-occupied territory dur¬ 
ing the war is an enemy under Section 2 (a) of the Trading with 
the Enemy Act (50 U. S. C. App. Sec. 2 (a)) and is barred 
from recovery of vested property under Section 9(a) of the Act. 
Swiss Insurance Co. v. Miller, 267 U. S. 42. 

The district court made numerous findings of fact on the 
question of appellants doing business -within Germany and 
German-occupied Russia and the Baltic States during the war 
and until March or April, 1944 when he removed to Switzerland 
(Fdgs. 6. 13-21, inch, 23-36, incl., 80-81; A 20-42). These 
findings are not challenged by appellant (Brief, Point- IV), 
except, perhaps indirectly, by his untenable claim that he was 
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denied his day in court. He maintains, however, that the dis¬ 
trict court erred in concluding that these findings constituted 
appellant as “doing business wdthin” enemy and enemy-occu¬ 
pied territory within the meaning of Section 2 (a) of the Act. 

From the trial court’s findings it appears that since the mid- 
1930’s and until the spring of 1944, appellant was a deputy 
member of the managing board of directors of Allgemeine 
Elktricitaets Gesellschaft (AEG), a very large German cor¬ 
poration which is the counterpart of Westinghouse or the Gen¬ 
eral Electric Company in this country, and he was also chief 
of AEG’s Overseas Department which handled the company’s 
business in the Baltic States and Russia as well as in non- 
European countries (Fdgs. 6, 13. 15, A 20, 21, 22). Deputy 
members of the managing board of directors had all the powers, 
functions and duties of regular members although their salaries 
were somewhat lower (Fdg. 17, A 22). The managing board of 
directors of AEG performed the combined functions of officers 
and board of directors of an American corporation and the 
managing board was the “decisive and most important body 
of AEG in directing, supervising, controlling, managing and 
operating the company” (Fdg. 16, A 22). Appellant regularly 
attended the twice-weekly meetings of the managing board, 
fully participated in its decisions and deliberations (Fdg. 19, 
A 23). and devoted his full time to the company (Fdg. 17, A 
22). Appellant received salaries and bonuses from AEG total¬ 
ling 57,000 Reichsmarks in 1938. 69,000 in 1939 and 78.000 
Reichsmarks a year in 1942, 1943 and 1944 (Fdg. 24, A 24. 25). 
In those last three years his bonuses were 36,000 Reichsmarks 
each year (Fdg. 24. A 24), and under his employment contracts 
with the company his bonuses were dependent upon the over¬ 
all profits of the company in a specified formula (Fdg. 23, A 
24). During the war AEG w T as the second most important 
industry in the electrical field for the German war effort: it 
employed many thousands of workers, had numerous factories 
and its sales ran into the hundreds of millions of Reichsmarks a 
year (Fdg. 25, A 25). From December 11, 1941 to April 1944, 
AEG’s business in German-occupied Russia and the Baltic 
States ran into the millions of Reichsmarks; the customers for 
this business were the German armed forces and official German 


governmental supply organizations such as the Organization 
Todt; and this business was conducted and supervised by 
AEG’s Overseas Department (Fdg. 32, A 26, 27). As chief of 
this Department and as a member of the managing board of 
directors appellant “directly and actively managed, supervised 
and controlled the operations of this Department” (Fdg. 27, 
A 25), Appellant “decided the policies of the Department 
and its branch offices in occupied Russia and the Baltic States, 
personally detailed engineers and personnel to German-occu¬ 
pied Russia and the Baltic States, giving them directions for 
the setting up of offices in these countries, passed on questions 
of salaries and promotions in the Department and decided what 
personnel in the Department would be recommended for de¬ 
ferment from the German armed forces as essential to the 
German war effort” (Fdg. 33, A 27). During the war and 
until he removed from Germany in March or April of 1944, 
appellant actively fulfilled his functions in Germany as a 
deputy member of the managing board of directors of AEG 
and as chief of its Overseas Department, and his activities in 
these capacities substantially aided the German armed forces 
and the German war effort (Fdg. 36, A 28). 

The district court was plainly correct in concluding on the 
foregoing that appellant was “doing business within” Germany 
and German-occupied territories during the war. within the 
meaning of Section 2 (a) of the Act. 

The unqualified words “doing business within” set forth in 
Section 2 (a) as a criterion of enemy status are words of broad 
scope and application. As stated by the Supreme Court in a 
case arising under the revenue statutes, “ ‘business’ is a very 
comprehensive term and embraces everything about which a 
person can be employed”, and it may be defined as “that which 
occupies the time, attention and labor of men for the purpose 
of a livelihood or profit.” Flint v. Stone Tracy Co., 220 U. S. 
107, 171. See also, Von Baumbach v. Sargent Land Co., 242 
U. S. 503. 517; Section Seven Corporation v. Anglim, 136 F. 
2d 155, 158 (C. A. 9); Lyon Lumber Co. v. Harrison, 113 F. 
2d 443. 446 (C. A. 7); American Investment Securities Co. v. 
United States, 112 F. 2d 231, 234 (C. A. 1); Page v. M. Rich & 
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Bros. Co., 99 F. 2d 607, 610 (C. A. 5). The Restatement of 
Conflict of Laws (Section 167 (a)) states: 

Doing business is doing a series of similar acts for the 
purpose of thereby realizing pecuniary benefit, or other¬ 
wise accomplishing an object, or doing a single act for 
such purpose with the intention of thereby initiating a 
series of such acts. 

In Guessefeldt v. McGrath, 342 U. S. 308, the Supreme Court 
commented that under the Trading With the Enemy Act “doing 
business within” enemy territory means “having a substantial, 
not casual or transitory connection with it.” (p. 312 n. 4). 
And “[contributing to the resources of the enemy through 
supervising and encouraging the production of essential war 
materials in one enemy country, for shipment to another enemy 
country, constitutes the doing of business in enemy territory 
within the meaning of Section 2 (a) of the Act.” Uebersee 
Finanz-Korporation v. Brownell, 133 F. Supp. 615. 620 (D. C. 
D. C., now on appeal). There can be no doubt that appellant 
falls squarely within these tests of doing business within enemy 
territory. 

Appellant argues, however, that he was not doing business 
within enemy territory, because the business done was owned 
by AEG and he was only an agent of AEG (Brief, pp. 15, 16). 
There is no warrant for such a restrictive meaning to “doing 
business.” The legislative history cited by appellant shows 
that a broad construction was intended. Furthermore, an 
officer and managing director of a corporation who performs 
the corporation’s business in enemy territory is himself engaged 
in doing business within such territory. 14 Uebersee Finanz- 
Korporation v. Brownell, 133 F. Supp. 615 (D. C. D. C., now 
on appeal); see also Commissioner of Internal Revenue v. 
Stokes’ Estate, 200 F. 2d 637 (C. A. 3); In re Dexiel, 127 App. 
Div. 640. Ill X. Y. S., 969. “[A] corporation as such never 
transacts business and is never found anywhere, but does 
‘transact business’ and is ‘found’ somewhere by attribution to 

14 While, Ions ago, it may have taken a stretch of judicial imagination to 
hold the principal liable for the torts of his agent, the agent never escaped 
responsibility for his own acts on the plea he was acting for another. 
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the corporation of what human beings do for it.” United 
States v. Schophony Corp., 333 U. S. 795, 820. It would be 
strange indeed if it were held that while AEG was doing busi¬ 
ness within enemy territory by reason of the activities of its 
officers and directors such as appellant, appellant himself was 
not doing business. Moreover, in a very real sense, AEG’s 
business was appellant’s as well since, in addition to his large 
salaries, he received substantial yearly bonuses from the com¬ 
pany which were directly dependent on the profits of the com¬ 
pany (Fdgs. 23, 24, A 24-25). 

V. Appellant suffers from enemy taint and is an enemy be¬ 
cause of his activities on behalf of the enemy during the 

war 

The activities of appellant as a member of the managing 
board of directors of AEG and as chief of the Overseas De¬ 
partment. as found by the district court, have been outlined 
in Point IV, supra. Thus, prior to and from December 11, 
1941, and until April 1944 when he removed from Germany, 
appellant “acted for and on behalf of and as an agent for AEG,” 
and he “helped to direct, manage and supervise this company 
which furnished war materials to the German government and 
its armed forces.” (Fdg. 81. A 41). Appellant “thus aided the 
German war effort both within Germany and German-occupied 
Russia and the Baltic States” (Fdg. 81, A 41-42). 

Appellant does not challenge this finding and the other find¬ 
ings of the trial court detailing his activities on behalf of AEG 
and the German government and its armed forces 15 (Brief, 
Points IV, V). He maintains, however, that the court erred 
in concluding therefrom that he suffers from enemy taint and 
is an enemy within the meaning of the Act (Concl. 5, A 43). 
For “enemy taint”, appellant urges, attaches only to a person 
who cloaks or conceals property on behalf of an enemy, i. e., one 
who is “holding in his own name what not legally, but eco¬ 
nomically, is enemy property” (Brief, p. 18). Such a limited 
construction of “enemy taint” is wholly unwarranted. 

15 His untenable “day in court” argument (Brief, Point III) may be an 
indirect attack on the district court’s findings. 
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The concept of enemy taint was first formulated by the 
Supreme Court in Clark v. Uebersee Finanz-Korp., 332 U. S. 
480. The Trading with the Enemy Act as enacted during 
the first World War authorized the vesting only of “enemy” 
property (Section 7 (c)), as that term was defined in Section 
2 of the Act, and any person not an enemy (or ally of enemy) 
could recover his property under Section 9 (a). Shortly after 
Pearl Harbor, however. Congress enacted the First War Powers 
Act, 1941 (55 Stat. 839. 50 17. S. C. App. Section 5 (b)), which 
amended Section 5 (b) of the Trading With the Enemy Act 
to authorize the vesting of “any property or interest of any 
foreign country or national thereof. 16 This amendment was 
designed to remedy rigidities and inflexibilities in the original 
Act (see Behn, Meyer & Co. v. Miller, 266 U. S. 457) and to 
make the Act serve as a more efficient instrument of economic 
warfare, Clark v. Uebersee Finanz-Korp., supra. While Sec¬ 
tion 5 (b), as amended, now permitted the Executive to vest 
property of any “foreign national". Section 9 (a) had not been 
amended and it permitted anyone not an “enemy” as defined 
in Section 2 to recover. The Supreme Court in Clark v. Ueber¬ 
see Finanz-Korp., supra, held in effect that the definitions of 
enemy in Section 2 had been broadened by the 1941 amend¬ 
ment to Section 5 (b); that Sections 2, 5 (b) and 9 (a) of the 
Act may be read more harmoniously “if the concept of enemy 
is given the scope which helps the amendment of 1941 fulfill 
its mission” (332 U. S. 429), and that the definitions of enemy 
in Section 2 must therefore be regarded as “merely illustrative, 
not exclusionary” (332 U. S. 4S8, 489). Property which was 
infected with an “open or concealed enemy taint” (332 U. S. 
486) could, therefore, be vested and retained under the Act 
as enemy property within the expanded definition of enemy 

10 By executive definition, the term “national” included “any ]>erson to 
the extent that such i>erson is, or has been . . . acting or purimrting to act 
directly or indirectly for the benefit of or ou behalf of any national of 
such foreign country.” Executive Order $389 (April 10. 1!)40). 5 F. R. 
1400. as amended by Executive Order 8785 (June 14. 1041). 0 F. U. 285)7, 
Sec. 5 E (iii) : made applicable to the exercise of the vesting power by 
Executive Orders 0095 (March 11, 1942), 7 F. R. 1971, and 9193 (July 
0,1942), 7 F. R. 5205, Sec. 10. These definitions were ratified hv Congress. 
Joint Resolution of May 7, 15440. 54 Stat. 179: First War Powers Act. 1941, 
Sec. 302, 55 Stat. 840. 
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as enunciated by the Court. Persons cloaking or concealing 
property on behalf of enemies would themselves be enemy 
tainted. But that the Court in the Uebersee case, supra, did 
not intend to restrict the enemy taint doctrine solely to per¬ 
sons acting as cloaks for the enemy is plain. The Court was 
enunciating a broad doctrine necessitated by the 1941 amend¬ 
ment to the Act. The Court spoke of “foreign interests which 
have no possible connection -with the enemy” (332 U. S. 489) 
as those which would be outside the enemy taint doctrine. 
And. of course, foreign interests may have a very vital connec¬ 
tion with the enemy even though they are not cloaking or 
concealing enemy property. 

Later, in Kaufman v. Societe Internationale, 343 U. S. 156, 
159, the Court restated its holding in the Uebersee case as 
follows: 

We there held that the 1941 amendment authorized 
the Custodian to seize and vest in himself all property 
of any foreign country or national, even that of friendly 
or neutral nations. At the same time we refused to hold 
that the 1941 amendment deprived friendly or neutral 
nations or nationals of a right to have their assets re¬ 
turned if they could prove that they were free of any 
open or concealed enemy taint. 

This is far more than a definition of enemy taint in terms of 
cloaking cf enemy property. To hold that a person who reg¬ 
istered title to a parcel of realty in his name in order to conceal 
an enemy’s ownership thereof is enemy tainted, but that a 
person such as appellant who actively directed, managed and 
controlled a gigantic German corporation furnishing war mate¬ 
rial to the Gennan armed forces and who thus himself aided the 
German war effort is free from enemy taint, would be an ab¬ 
surdity and would negate the purposes of the Act. 17 War is a 

17 There is less need for the enemy taint doctrine if it is limited to cloaked 
property since, even under the Act as first promulgated, the courts would 
look behind legal title and if the beneficial ownership was enemy, the prop¬ 
erty could be seized and retained. Stockr v. Wallace, 255 U. S. 250; Thorsch 
v. Miller, 55 Apn. D. C. 21)5. 5 F. 2d 118. appeal dismissed, 274 U. S. 763: 
Hodyxkin v. United States, 279 Fed. 85 (C. A. 2). Similarly, in denying 
recovery of cloaked property during this war. the courts did not have to 
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“very practical kind of business*’ and the Act should be given 
a practical construction. United States v. Bergdoll, 272 Fed. 
498, 502 (E. D. Penn.), cert, denied, 259 U. S. 585. And the 
classification of one who aids and abets the enemy and adheres 
to the enemy as an enemy himself traces back to common law. 
Miller v. United States, 78 U. S. (11 Wall.) 268, 311^312. 

The lower courts which have treated the problem of enemy 
taint have not adopted the construction urged by appellant. 
In Hansen v. Brownell, 132 F. Supp. 47 (D. C. D. C.), rehearing 
denied, 135 F. Supp. 117, the court held, inter alia, that the 
plaintiff suffered from enemy taint by reason of his having 
made propaganda broadcasts on behalf of the German govern¬ 
ment during the war. This Court, in affirming the decision, 
98 U. S. App. D. C. 239, 234 F. 2d 60, did not reach the enemy 
taint question but held the plaintiff to be an enemy under Sec¬ 
tion 2 (b) of the Act as an agent of the German government. 18 

In Uebersee Finanz-Korporation v. Brownell, 133 F. Supp. 
615 (D. C. D. C.), the court stated that in determining whether 
enemy taint infects individuals outside the literal definition of 
Section 2, it would inquire whether they were “giving aid or 
comfort to the enemy, acting in their behalf, contributing to 
their resources, or otherwise threatening the nation’s security” 

rely upon the enemy taint doctrine but looked to the beneficial ownership. 
McGrancry v. Vort, 91 U. S. App. D. C. 262, 199 F. 2d 782, afTg. Yort v. 
McGrath, 99 F. Supp. 57,108 F. Supp. 263: Standard Oil Co. v. Clark, 163 F. 
2d 917 (C. A. 2), cert denied 333 U. S. 873; Beck v. McGrath, 182 F. 2d 315 
(C. A. 2). 

1S In the case at bar the trial court found that during the war and at least 
until 1942, appellant was on the Board of Directors of the Committee on 
Commercial Policy of the Reich Chamber of Economics, Berlin; also that 
he was on the Advisory Board of the Reich Group for Industry. Berlin 
(Committee on Foreign Trade. Eastern Asia Committee, Committee on 
Export Credit Insurance) (Fdg. 52, A 32). Since the Reich Chamber of 
Economics and the Reich Group for Industry were “semi-official German 
organizations charged by the German Government with important tasks in 
the conduct of the war economy” (Fdg. 52, A 32), appellant may well be 
held to be an enemy under Section 2 (b) of the Act. At the very least, Fdg. 
52 is further evidence of appellant's enemy taint. See also Fdgs. 50 and 
51 (A 32) establishing that appellant was a member of the German Labor 
Front, the trade union organization established by the Nazis and affiliated 
with the Nazi party; that he was also a member of the Auslands-Organi- 
zation. which was a part of the Nazi party: and that he regularly paid his 
dues to these organizations until the spring of 1944. 
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(at p. 621). And in that case the court held that the inter¬ 
vener-plaintiff ‘‘acted for and on behalf of and as an agent of 
the enemy and enemy nationals, and that such activities con¬ 
stitute enemy taint and bar recovery” (at p. 625). 

If the concept of enemy taint is to have any validity and 
applicability, it must cover such persons as appellant. The 
district court was plainly right in holding him to be enemy 
tainted and thus an enemy barred from recovery herein. 

VI. Appellant continued to be an enemy in 1950 and 1951 

The properties in suit were vested in 1950 and 1951 (Fdg. 2, 
A 19; Complaint, A 1). Appellant had ceased his residence 
and doing business within Germany and those activities which 
tainted him as an enemy in March or April 1944 (Concls. 3-5, 
A 43). Appellant did not assert below, and he does not assert 
here, that the vesting came too late, after he no longer was an 
enemy. Since the Court may wdsh to consider this problem, 
the following observations may be made. 

It was appellant who requested the Attorney General to vest 
the properties—this to avoid a possible seizure by the Mexican 
government. 10 Hence, appellant may well be estopped to main¬ 
tain that the vestings came too late. 

Apart from this, the correct rule seems to be that once enemy 
status has attached it is not thereafter lost by a change in the 
activities or the location of the individual. In Swiss Nat. Ins . 
Co. v. Miller, 53 App. D. C. 173, 289 Fed. 571, this Court said: 

It would have been useless to seize enemy-owmed 
property if the owner could recover it immediately by 
the simple expedient of changing his residence or his 
place of business, (p. 573) 

The Supreme Court affirmed, saying that the term “enemy” 
as used in the Act “refers to the person ■who * * * fulfilled the 

*”[W]e immediately got in touch with the Office of Alien Property and 
told them, please vest them. Because we felt that we would rather have 
them in the hands of the United States Government than in the hands of 
the Mexican government.” Tr. Trial Proceedings, May 13, 1955, p. 214; 
see also Tr. Proceedings before Judge McLaughlin on October IS, 19, 1954; 
pp. 57. 58; PI. Exs. 20, 21. 
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definition of an enemy during the war.” Swiss Insurance Co. v. 
Miller, 267 U. S. 42,45. 20 

Under Section 2 (b) of the Act it has been held that a person 
who was an enemy as an ‘'agent” of the enemy government at 
any time during the war does not change his status by terminat¬ 
ing his agency, and the vesting was upheld even though made 
several years after the agency had ceased. Hansen v. Brownell, 
98 U. S. App. D. C. 239,234 F. 2d 60, affirming, 132 F. Supp. 47; 
Sarthou v. Clark, 78 F. Supp. 139, 142, 143 (S. D. Calif.). 

This Court in Hansen suggested as a reason for the per¬ 
sistence of enemy status that a purpose of the Act was to “reach 
assets of one who has acted for the enemy, and to make them 
available to assist in meeting the cost of war. See Propper v. 
Clark, 337 U. S. 472, 484.” That harks back to the early case 
of Ware v. Hylton, 3 U. S. (3 Dali.) 199, 227, which said that 
one purpose of the seizure of enemy property is “to reimburse 
the expense of an unjust war.” And if enemy status caused 
by acting for an enemy government persists after such action 
has ceased, there is no reason why enemy status caused by resi¬ 
dence, doing business and enemy taint (because of acts on 
behalf of an enemy corporation which aided the enemy govern¬ 
ment’s war effort) should not also last as long as the state of 
war continues. 21 Nothing in the language of Section 2 sug¬ 
gests any distinction between a 2 (a) or 2 (b) enemy as to the 
application in point of time of enemy status, and appellant falls 
squarely within Hansen as a person “who has acted for the 
enemy.” 
v- 

“And in Bchn, Meyer d Co. v. Miller, 266 U. S. 457, 471, the Court said, 
*‘We think subsection (a) of §9 gives now. as the same words gave from 
tile first, the right of recovery to any person never ‘an enemy or ally of 
en»3my\ within the statutory definitions” (italics added). 

31 So to hold accords with the principle that the status of enemy-owned 
property may not be changed during the war. See Propper v. Clark . 337 
U. S. 472; Miller v. Schuttc, 52 App. D. C. 359, 287 Fed. 604. 607, appeal 
dismissed, 263 U. S. 730; Schrijver v. Sutherland , 57 App. D. C. 214, 19 F. 2d 
688, cert, denied, 275 U. S. 546. 
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CONCLUSION 

For the foregoing reasons, the judgment below should be 
affirmed. 
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